As Passed by the House

127th General Assembly
Regular Session Am. Sub. H. B. No. 404
2007-2008

Representatives Hottinger, Barrett

Cosponsors: Representatives Koziura, Driehaus, DeBose, Fende, Celeste,
Aslanides, Bacon, Batchelder, Beatty, Bolon, Boyd, Brown, Budish, Collier,
DeGeeter, Dodd, Domenick, Dyer, Evans, Flowers, Foley, Garrison, Gerberry,
Huffman, Hughes, Letson, Luckie, Lundy, Mallory, McGregor, J.,
Mecklenborg, Patton, Sayre, Schindel, Sears, Setzer, Stewart, D., Szollosi,

Williams, S., Wolpert, Yates, Yuko, Zehringer

A BILL

To anend sections 3916.01 to 3916. 03, 3916.05 to
3916. 20, and 3916.99 and to enact sections
3916. 031 and 3916. 171 of the Revised Code to nmke

changes to the | aw governing viatical settlenents.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3916. 01, 3916.02, 3916.03, 3916. 05,
3916. 06, 3916. 07, 3916.08, 3916.09, 3916.10, 3916.11, 3916.12,
3916. 13, 3916. 14, 3916.15, 3916.16, 3916.17, 3916.18, 3916.19,
3916. 20, and 3916. 99 be anended and sections 3916. 031 and 3916. 171

of the Revised Code be enacted to read as foll ows:

Sec. 3916.01. As used in this chapter:

(A) "Advertising" means any witten, electronic, or printed
comruni cati on or any communi cation by neans of recorded tel ephone

nmessages or transnitted on radio, television, the internet, or
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simlar comunications nedia, including, but not limted to, film
strips, notion pictures, and videos, that is direetlyor

ndirectlhy published, dissem nated, circul ated, or placed directly
or indirectly before the public for the purpose of creating an

interest in or inducing a person to purchase or sell, assign,

devi se, bequest, or transfer the death benefit or ownership of a

life insurance policy pursuant to a viatical settlenent contract.

(B) "Business of viatical settlenments" neans an activity

i nvolved, but not linmited to, in the offering, solicitation

negoti ati on, procurenent, effectuation, purchasing, investing,

fi nancing, nonitoring, tracking, underwiting, selling,

transferring, assigning, pledging, or hypothecating or in any

ot her manner acquiring an interest in a life insurance policy by

neans of viatical settlenment contracts er—purchase—agreenents—or
. - S

purchase—agreerents.

(C "Chronically ill" means any—ef—thefollowng having been

certified wwthin the proceeding twelve-nonth period by a |licensed

heal t h prof essi onal as:

(1) Being unable to perform_w thout substantial assistance

fromanother individual, at least two activities of daily living,

including, but not linited to, eating, toileting, transferring,

bat hi ng, dressing, or continence for at |east ninety days due to a

| oss of functional capacity; or

(2) Requiring substantial supervision to protect the
i ndividual fromthreats to health and safety due to severe

cognitive inpairnment; or

(3) Having a level of disability simlar to that described in

division (C (1) of this section, as determ ned under reqgulations

prescribed by the United States secretary of the treasury in

consultation with the United States secretary of health and human
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servi ces—._

(D) "Escrow agent" neans an independent third-party person

who, pursuant to a witten agreenent signed by the viatica

settl enent provider and viator. provides escrow services related

to the acquisition of a life insurance policy pursuant to a

viatical settlenent contract. "Escrow agent" does not include any

person associated, affiliated with, or under the control of a

person |licensed under this chapter or person described in division

(C) of section 3916.02 of the Revised Code.

(E)(1) "Financing entity" means an underwriter, placenent
agent, |ender, purchaser of securities, purchaser of a policy er
certificate froma viatical settlenment provider, credit enhancer
or any other person that has a direct ownership interest in a
policy er—ecertificate that is the subject of a viatical settlenent
contract and to which both of the follow ng apply:

(a) Its principal activity related to the transaction is
providing funds to effect the viatical settlenment or the purchase

of one or nore viaticated policies.

(b) I't has an agreenent in witing with one or nore |icensed
viatical settlenent providers to finance the acquisition of

viatical settlenent contracts.

(2) "Financing entity" does not include a non-accredited

i nvestor or viatical settlenent purchaser.

1] H H n
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(H "Life expectancy" neans an opinion or evaluation as to

how long a particular person is going to live.

(1) "Life expectancy provider" neans a person who deternines,

or clains to have the necessary education, training. and expertise

to deternine life expectancies or nortality ratings used to

deternmine life expectancies on behalf of or in connection with any

of the foll ow ng:

(1) Aviatical settlenent provider, viatical settl enent

br oker, or person engaged in the business of viatical settlenents;

(2) A viatical settlenent investnment as defined by section
1707.01 of the Revi sed Code:

(3) Aviatical settlenment contract or viatical settlenent

i nvest nent .

(J) Notwi thstanding section 1.59 of the Revised Code,
"person" means a natural person or a legal entity, including, but

not limted to, an individual, partnership, limted liability

conpany, limted liability partnership, association, trust,

busi ness trust. or corporation.

S-(K) "Policy" nmeans an individual or group policy, group
certificate, contract, or arrangenent of insurance affecting the
rights of a resident of this state or bearing a reasonabl e
relation to this state, regardl ess of whether delivered or issued

for delivery in this state.

H-(L) "Related provider trust" means a titling trust or any
ot her trust established by a licensed viatical settlenment provider
or a financing entity for the sole purpose of holding ownership or
beneficial interest in purchased policies in connection with a
financing transaction, provided that the trust has a witten
agreement with the licensed viatical settlenment provider under
which the licensed viatical settlenent provider is responsible for

ensuring conpliance with all statutory and regul atory requirenents
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and under which the trust agrees to nmake all records and files
related to viatical settlenent transactions available to the
superintendent as if those records and files were naintained

directly by the licensed viatical settlenent provider.

(M "Special purpose entity" neans a corporation
partnership, trust, limted liability conpany or other sinilar
entity formed solely to provide access, either directly or
indirectly, to institutional capital markets for a financing

entity or licensed viatical settlenment provider or in connection

with a transaction in which the securities in the special purpose

entity are acquired by qualified institutional buyers.

H(N) "Terminally ill" means certified by a physician as

having an illness or stekness physical condition that can

reasonably be expected to result in death in twenty-four nonths or

| ess.

(O "Viatical settlenent broker" neans a person that, on
behal f of a viator and for a fee, conm ssion, or other val uable
consi deration, offers or attenpts to negotiate viatica
settl enments between a viator and one or nore viatical settlement

providers or viatical settlenent brokers. "Viatical settlenent

broker" does not include an attorney, a certified public
accountant, or a financial planner accredited by a nationally
recogni zed accreditation agency, who is retained to represent the
vi at or and, whose conpensation is not paid directly or indirectly

by the viatical settlenment provider or purchaser, provided the

viatical settlenent activities are incidental to the professiona

practice of the attorney, certified public accountant, or

financial planner.

&(P) (1) "Viatical settlenent contract"” neans any of the

fol | owi ng:

H-(a) Awitten agreenent establishing between a viator and
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a viatical settlenent provider or any affiliate of the viatical

settl enent provider that establishes the terns under which

conmpensation or any thing of value, that is I ess than the expected
death benefit of the insurance policy is or eertifiecate wll be

paid in return for the viator's present or future assignment,

transfer, sale, rel ease, devise, or bequest of the death benefit

or ownership of any portion of the insurance policy or eertificate
ef—nsuranee any beneficial interest in the policy or its

owner shi p;

viatoer (b) The transfer or acquisition for conpensation or

anvt hing of value for ownership or beneficial interest in a trust

or _other person that owns such a policy if the trust or other

person was fornmed or availed of for the principal purpose of

acquiring one or nore life insurance policies:

(c) Awitten agreenent for a |l oan or other | ending

transaction, secured primarily by an individual life insurance

policy or an individual certificate of a group life insurance

policy:

(d) A premiumfinance loan nande for a life insurance policy

by a lender to a viator on, before, or after the date of issuance

of the policy in either of the follow ng situations:

(i) The viator or the insured receives a guarantee of the

viatical settlenent value of the policy.
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(ii) The viator or the insured agrees to sell the policy or

any portion of the policy's death benefit on any date before or

after the issuance of the policy.

(2) "Viatical settlenent contracts" include but are not

limted to contracts that are commonly terned "life settl enent

contracts" and "senior settlenent contracts."”

(3) "Viatical settlenent contract" does not include any of

the follow ng unl ess part of a plan, schene, device, or artifice

to avoid the application of this chapter:

(a) A policy |loan or accel erated death benefit nade by the

insurer pursuant to the policy's terns whether issued with the

original policy or a rider;

(b) Loan proceeds that are used solely to pay prem uns for

the policy and the costs of the |oan including interest,

arrangenent fees, utilization fees and simlar fees, closing

costs, legal fees and expenses, trustee fees and expenses, and

third-party collateral provider fees and expenses, including fees

payable to letter of credit issuers:

(c) A loan made by a requlated financial institution in which

the lender takes an interest in a life insurance policy solely to

secure repaynent of a loan or, if there is a default on the |oan

and the policy is transferred. the transfer of such a policy by

the lender, provided that neither the default itself nor the

transfer is pursuant to an agreenent or understanding with any

ot her person for the purpose of evading requl ation under this

chapt er ;

(d) A prenmiumfinance | oan nade by a |l ender that does not
violate sections 1321.71 to 1321.83 of the Revised Code, if the

premi um finance loan is not described in division (P)(3)(b) of

this section;

(e) An agreenent where all parties are closely related to the
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i nsured by blood or |aw or have a | awful substantial econonic

interest in the continued life, health, and bodily safety of the

person i nsured, or are persons or trusts established primarily for

the benefit of such parties;

(f) Any designation, consent, or agreenent by an insured who

is an _enpl oyee of an enployer in connection with the purchase by

the enpl oyer, or trust established by the enployer, of life

insurance on the life of the enployee as described in section
3911. 091 of the Revised Code:

() Any of the foll owi ng business successi on pl anni ng

arrangenents if those arrangenents are bona fide arrangenents:

(i) An arrangenent between one or nore shareholders in a

corporation or between a corporation and one or nore of its

shar ehol ders or one or nore persons or trusts established by its

shar ehol ders;

(ii) An arrangenent between one or npbre partners in a

partnership or between a partnership and one or nore of its

partners or one or nore trusts established by its partners:

(iii) An arrangenent between one or npore nenbers in a limted

liability conpany or between a linmted liability conpany and one

or nore of its nmenbers or one or nore trusts established by its

nenbers.

(h) An agreenent entered into by a service recipient, a trust

established by the service recipient and a service provider, or a

trust established by the service provider who perforns significant

services for the service recipient's trade or business:

(i) Any other contract, transaction, or arrangenent exenpted

fromthe definition of viatical settlenent contract by rule

adopted by the superintendent of insurance based on the

superintendent's deternm nation that the contract, transaction, or

arrangenment is not of the type requlated by this chapter.

Page 10

260
261
262
263

264
265
266
267
268

269
270

271
272
273
274

275
276
277

278
279
280
281

282
283
284
285

286
287
288
289
290



Am. Sub. H. B. No. 404
As Passed by the House

M-(Q (1) "Viatical settlenment provider" neans a person
other than a viator, that enters into or effectuates a viatica

settl enent contract.

(2) "Viatical settlenent provider"” does not include any of

the foll ow ng:

(a) A bank, savings bank, savings and | oan associ ati on,

credit union, or other requlated financial institution that takes

an_assignnent of a life insurance policy solely as a collateral

for a | oan;

(b) A premium finance conpany exenpted under section 1321.72

of the Revised Code fromthe |licensure requirenents of section

3921.73 of the Revised Code that takes an assignnent of a life

insurance policy or certificate solely as collateral for a prem um

finance | oan;

{by(c) The issuer of a life insurance policy er—~certificate

- I | . ot i L . .
the RevisedCode—andpursuant—to-the contract;

{er(d) An individual who enters into or effectuates not nore

than one agreerent viatical settlenent contract in any cal endar
year for the transfer of life insurance policies er—eertifiecates

for any value | ess than the expected death benefit;

{-(e) An authorized or eligible insurer that provides stop

| oss coverage or financial guarantee insurance to a viatical

settl ement provider, purchaser, financing entity, special purpose

entity, or related provider trust;
£e)r(f) A financing entity;
(63(g) A special purpose entity;
g¢(h) A related provider trust;
(i) A viatical settlenment purchaser_

(j) Any other person the superintendent deternines is not
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consistent with the definition of viatical settlenent provider.

N-(R) "Viaticated policy" neans a life insurance policy er
certificate that has been acquired by a viatical settlenent

provi der pursuant to a viatical settlenent contract.

{O-(S) "Viator" nmeans the owner of a life insurance policy or

a certificate holder under a group policy that has not previously

been viaticated who, in return for conpensation or any thing of

value that is |less than the expected death benefit of the policy
or certificate, assigns, transfers, sells, devises, or bequests
the death benefit or ownership of any portion of the insurance
policy or certificate of insurance. For the purposes of this
chapter, a "viator” is not linmited to an owner of a life insurance
policy or a certificate holder under a group policy insuring the
life of an individual with a termnal or chronic illness or
condi ti on except where specifically addressed. "Viator" does not

i nclude any of the follow ng:

(1) A licensee under this chapter;

(2) Ap—acereditedinvestor—or A qualified institutional buyer

ot i I ORIV Lot ’ | | :

the—SeetHHes—Aet—ot 1933 —as—anended,

(3) Afinancing entity;

(4) A special purpose entity;

(5) Arelated provider trust or person.

&-(T) "Viatical settlenent purchaser" nmeans a person who
gives provides a sum of noney as consideration for alife
insurance policy or an interest in the death benefits of a life

i nsurance policy that has been or will be the subject of a

viatical settlenent contract, or a person who owns, acquires, or

is entitled to a beneficial interest in a trust that owns a

viatical settlenent contract or is the beneficiary of alife
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i nsurance policy that has been or will be the subject of a
viatical settlenent contract, for the purpose of deriving an
econom ¢ benefit. "Viatical settlenment purchaser" does not include

any of the follow ng:
(1) Alicensee under this chapter

(2) Ap—acereditedinvestor—or A qualified institutional buyer

of i I el Lat] ’ | | :
the—Securities—Act—of 1933 —as—anended;

(3) Afinancing entity;
(4) A special purpose entity;
(5) Arelated provider trust.

(V) "Qualified institutional buyer" has the sane nmeaning

as in 17 C F. R 230.144A as that requl ation exists on the

effective date of this anendnent.

(V) "Licensee" nmeans a person licensed as a viatica

settlenent provider, viatical settlenent broker, or life

expect ancy provider under this chapter.

R-(W_ "NAIC' neans the national association of insurance

conmi ssi oners.

1] H H n

section1707 01 of the Revised Code (X) "Requl ated fi nanci al

institution" neans a bank, a savings association, or credit union

operating under authority granted by the superintendent of

financial institutions, the requlatory authority of any other

state of the United States, the office of thrift supervision. the

national credit union admnistration, or the office of the

conptroller of the currency.

(Y)(1) "Stranger-originated life insurance," or "STQ. . "

neans a plan or agreenent that provides for both of the foll ow ng

at the time of the origination of a life insurance policy:
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(a) The purchase of a life insurance policy by an applicant

primarily for the benefit of a third party investor that | acks

insurable interest in the insured person;

(b) The subsequent accrual . directly or indirectly., to that

third party investor of the legal or beneficial ownership of the

policy or the benefits of the policy.

(2) "Stranger-originated life insurance" does not include

viatical settlenent transactions specifically permtted by this

chapt er.

Sec. 3916.02. Ne (A) Notwi thstanding division (C of this

section, no person shall operate in this state as a viati cal

settlement provider er, viatical settlenent broker, or life

expectancy provider without first having obtained a |icense from
t he superintendent of insurance and, if different—f+romthe owner

of the insurance policy to be viaticated is not a resident of this

state, fromthe conparable official of the state of residence of
t he water owner. +H-

(B)(1) If there is nore than one wiater owner on a single
pol i cy e+r—eertifieate and the wiaters owners are residents of
different states, the viatical settlenent shall be governed by the
|aw of the state in which the wiater owner having the |argest
percent age ownership of the policy er—~certificate resides or, if
the wiaters owners hold equal ownership, the state of residence of

one wiater owner agreed upon in witing by all wiaters owners.

(2) If the viator is a resident of this state, all agreenents

to be signed by the viator shall provide exclusive jurisdiction to

courts of this state and the laws of this state shall govern the

agreenents. Nothing in the agreenents shall abrogate the viator's

right to a trial by jury.

(CQ (1) A person who represents the viator and i s not
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conpensated directly or indirectly by the viatical settlenent

provider, who is licensed as an attorney, certified public

accountant, or financial planner accredited by a nationally

recogni zed accreditati on agency may negotiate viatical settlenent

contracts on behalf of a viator without obtaining a license

pursuant to division (A of this section if the viatical

settlenent activities are incidental to the professional practice

of the attorney, certified public accountant, or financi al

pl anner.

(2) An individual insurance agent, in good standi ng. who has

been |licensed as a resident or nonresident insurance agent with a

life line of authority in this state for at least five vears may

operate as a viatical settlenent broker w thout obtaining a

license pursuant to division (A) of this section if the viatical

settl enent broker activities of the insurance agent are incidental

to the insurance agent's insurance business activities.

Sec. 3916.03. (A) An applicant for a license as a viatical

settlement provider er, viatical settlenent broker, or life

expectancy provider shall submt an application for the license in

a manner prescribed by the superintendent of insurance. The
application shall be acconpanied by a fee established by the
superintendent by rule adopted in accordance with ehapter Chapter
119. of the Revised Code.

(B) Alicense issued under this chapter to a person other
than an individual authorizes all partners, officers, nmenbers, or
desi gnat ed enpl oyees of the person to act as viatical settlenent
providers or viatical settlenent brokers, as applicable, and al
those partners, officers, nmenbers, or designated enpl oyees shal
be naned in the application and any suppl enents to the

appl i cati on.
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(O Upon the filing of an application under this section and
the paynent of the license fee, the superintendent shall make an
i nvestigation of the applicant and issue to the applicant a
license that states in substance that the person is authorized to

act as a viatical settlenent provider e+, viatical settlenent

broker, or life expectancy provider, as applicable, if all of the

follow ng apply:

(1) Regarding an application for a license as a viati cal

settlenment provider, the applicant provides & all of the

fol |l ow ng:
(a) A detailed plan of operation_

(b) Evidence of financial responsibility in a format

prescribed by the superintendent by possessing a nininmumequity of

not less than two hundred fifty thousand dollars in cash or cash

equi valents reflected in the applicant's audited financi al

statenents. In lieu of the mnimumequity requirenent, a viatica

settl enent provider with positive equity shall provide either a

surety bond executed and issued by an insurer licensed in this

state or an irrevocable line of credit in the anpunt of two

hundred fifty thousand doll ars:;

(c) A general description of the nethod the applicant wll

use to determne |life expectancies, including a description of the

applicant's intended receipt of life expectancies, the applicant's

i ntended use of life expectancies, the applicant's intended use of

life expectancy providers, and a witten plan of policies and

procedures used to determne |life expectancies.

(2) The superintendent finds all of the foll ow ng:

(a) The applicant is conpetent and trustworthy and intends to
act in good faith in the capacity of a viatical settlenent

provider e+, viatical settlement broker, or life expectancy

provi der, as applicable.
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(b) The applicant has a good busi ness reputation and has had
experience, training, or education so as to be qualified to act in
the capacity of a viatical settlenment provider er, viatical

settlement broker,_ or life expectancy provider, as applicable.

(3) If the applicant is a person other than an individual,
the applicant provides a certificate of good standing fromthe

state of its domcile.

(4) The applicant provides an antifraud plan that neets the
requirements of division (G of section 3916.18 of the Revised
Code.

(D)(1) The superintendent may require an applicant to provide

proof of financial responsibility in a format prescribed by the

superintendent through either of the foll ow ng neans:

(a) A surety bond executed and issued by an insurer

aut hori zed to issue surety bonds in this state. The bond shall be

in favor of this state and shall authorize recovery by the

superintendent on behalf of any person in this state who sustains

dannoges as a result of an erroneous act, failure to act,

conviction of fraud or conviction of unfair practices committed by

a licensee.

(b) A deposit of cash, certificates of deposit, or securities

in any conbi nation

(2) If an applicant is licensed as a viatical settlenent

provider, viatical settlenent broker, or |ife expectancy provider

in another state, the superintendent nmay accept as valid any

simlar proof of financial responsibility the applicant filed in

that state.

(3) The superintendent nmay request proof of financial

responsibility at any tine the superintendent considers necessary.

(E) An applicant shall provide all infornmation requested by
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the superintendent. The superintendent nmay, at any tinme, require
an applicant to fully disclose the identity of all stockhol ders,
partners, officers, nmenbers, and enpl oyees, and may, in the
exerci se of the superintendent's discretion, refuse to issue a
l'icense to an applicant that is not an individual if the
superintendent is not satisfied that each officer, enployee,

st ockhol der, partner, or menber who may materially influence the

applicant's conduct neets the standards set forth in this chapter.

{E-(F) Except as otherwi se provided in this division, a
license as a viatical settlenment provider er, viatical settlenent

broker, or life expectancy provider expires on the |ast day of

March next after its issuance or continuance. A license as a

viatical settlenent provider e+_ viatical settlenment broker,_ or

life expectancy provider nmay, in the discretion of the

superi ntendent and the paynent of an annual renewal fee
establ i shed by the superintendent by rule adopted in accordance
wi th ehapter Chapter 119. of the Revised Code, be continued past
the [ast day of March next after its issue and after the |ast day
of March in each succeeding year. Failure to pay the renewal fee
by the required date results in the expiration of the |license

w t hout a hearing under Chapter 119. of the Revised Code.

(G Any individual licensed as a viatical settlenent

br oker shall conplete not |less than fifteen hours of continuing

education biennially. The superintendent shall approve continui ng

education courses that shall be related to viatical settlenents

and viatical settlenent transactions. The superintendent shal

adopt rules for the enforcenent of this division.

(H) The superintendent shall not issue a license to a

nonresi dent applicant, unless either of the foll owi ng applies:

(1) The applicant files and maintains a witten designation

of an agent for service of process with the superintendent.
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(2) The applicant has filed with the superintendent the
applicant's witten irrevocabl e consent that any action agai nst
the applicant nmay be commenced agai nst the applicant by service of

process on the superintendent.

£6-(1) Aviatical settlement provider e+, viatical settlenent

broker, or life expectancy provider shall provide to the

superintendent new or revised information regardi ng any change in
its officers, any stockholder owning ten per cent or nore of its
stockholders stock, or its partners, directors, nenbers, or

desi gnated enpl oyees within thirty days of the change.

H-(J) Any fee collected under this section shall be paid
into the state treasury to the credit of the departnent of
i nsurance operating fund created by section 3901.021 of the
Revi sed Code.

Sec. 3916.031. Any corporation, partnership, or other

business that is |licensed as a viatical settlenent broker shal

nai ntain at | east one designated individual who is individually

licensed as a viatical settlenment broker to be responsible for the

busi ness's conpliance with this chapter

Sec. 3916.05. (A) A person shall not use a viatica
settlement contract formor provide a disclosure statenent formto
a viator in this state unless the viatical settlenent contract
formor the disclosure statenent formis filed with and approved
by the superintendent of insurance. The superintendent shal
di sapprove a viatical settlenent contract formor a disclosure
statement formif, in the superintendent's opinion, the viatica
settl ement contract form the disclosure statement form or any

provi sion contained therein fails to neet the requirenents of

section 3916.06 of the Revised Code, is unreasonable, is contrary

to the interests of the public, or is otherw se nisleading or
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unfair to the viator. At—the superintendent s discretion—the 564
. . . o . 565

566

(B) The superintendent may adopt rules in accordance with 567
Chapter 119. of the Revised Code to establish reasonable fees for 568
any service or transaction perfornmed by the departnment of 569
i nsurance pursuant to division (A) of this section. Any fee 570
col l ected pursuant to those rules shall be paid into the state 571
treasury to the credit of the departnent of insurance operating 572
fund created by section 3901. 021 of the Revised Code. 573
Sec. 3916.06. (A)(1) Wth each application for a viatical 574
settlenment, a viatical settlenment provider or viatical settlenent 575
broker shall disclose at least the following to a viator no later 576
than the time all parties sign the application for the viati cal 577
settl ement contract: 578
(a) That there are possible alternatives to viatical 579
settlement contracts, including any accel erated death benefits 580
of fered under the viator's life insurance policy or certificate; 581
(b) That some or all of the proceeds of the viatical 582
settl ement may be subject to federal inconme taxation and state 583
franchi se and i ncome taxation, and that assi stance shoul d be 584
sought from a professional tax advisor; 585
(c) That the proceeds of the viatical settlenent could be 586
subject to the clainms of creditors; 587
(d) That receipt of the proceeds of the viatical settlenent 588

may adversely affect the viator's eligibility for nedical 589
assi stance under Chapter 5111. of the Revised Code or other 590
governnent benefits or entitlenments, and that advice should be 591
obtai ned fromthe appropriate governnent agenci es; 592

(e) That the viator has a right to rescind the viati cal 593
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settl enment contract fer—atleast fifteen by providing notice of

rescission and repaying all viatical settlenent proceeds paid to

the viator pursuant to the escrow agreenent within sixty cal endar

days after all parties sign the viatical settlenent contract or

thirty cal endar days after the viator receives the viatica
settl ement proceeds, as provided in section 3916.08 of the Revised

Code, whichever is sooner. If the insured dies during the

rescission period, the viatical settlenent contract shall be

deened to have been rescinded, subject to repaynent by the viator

or the viator's estate of all viatical settlenment proceeds to the

viatical settlenent eenpany provider within sixty days of the

death of the insured.

(f) That funds will be sent to the viator within three
busi ness days after the viatical settlenment provider has received
witten acknow edgnment fromthe insurer or group adm ni strator
that ownership of the policy or interest in the certificate has
been transferred and that the beneficiary has been designated

pursuant to the viatical settlenent contract;

(g) That entering into a viatical settlenent contract may
cause ot her rights or benefits, including conversion rights and
wai ver of prem um benefits that nmay exi st under the policy or
certificate, to be forfeited by the viator and that assistance

shoul d be sought froma financial advisor.

(h) That follow ng execution of the viatical settl enent

contract, the viatical settlenent provider., the viatical

settl enent broker, or the authorized representative of the

viatical settlenent provider or viatical settlenent broker nmay

contact the insured for the purpose of determning the insured's

health status and to confirmthe insured's residential or business

address and tel ephone nunber or for other purposes pernitted by

| aw. Any such contact shall be limted to once in any three-nonth

period if the insured has a |life expectancy of nore than one vyear
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or to once per nonth if the insured has a |life expectancy of one

vear or | ess.

(2) The viatical settlenent provider or viatical settlenent
br oker shall provide the disclosures under division (A)(1) of this
section in a separate docunent that is signed by the viator and

the viatical settlement provider or viatical settlenment broker.

(3) Disclosure to a viator under division (A)(1) of this
section shall include distribution of a brochure describing the
process of viatical settlenments. The viatical settlenment provider
or viatical settlenent broker shall use the NAIC s formfor the

brochure unl ess anot her one is devel oped or approved by the

superi nt endent .

(4) The disclosure docunent under division (A(1) of this

section shall contain the foll owi ng | anguage:

"Al'l nmedical, financial, or personal information solicited or
obtai ned by a viatical settlenent provider or viatical settlenent
br oker about an insured, including the insured' s identity or the
identity of family nenbers, a spouse, or a significant other my
be disclosed as necessary to effect the viatical settlenent
between the viator and the viatical settlement provider. If you
are asked to provide this information, you will be asked to
consent to the disclosure. The information may be provided to
someone who buys the policy or provides funds for the purchase.
You may be asked to renew your permission to share infornmation

every two years."

(B)(1) A viatical settlenment provider shall disclose at |east
the following to a viator prior to the date the viatical

settlement contract is signed by all the necessary parties:

(a) The affiliation, if any, between the viatical settlenent
provider and the issuer of the insurance policy er—~ecertificate to
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be vi ati cat ed;

(b) The nane, business address, and tel ephone nunber of the

viatical settlenent provider;

(c) Regarding—aviaticalsettlenment broker—the anpunt—and
hod_of | eyl at he_broker! L on L i

certificate— Any affiliations or contractual arrangenents between

the viatical settlenment provider and the viatical settl enent

pur chaser ;

(d) If an insurance policy er——eertificate to be viaticated
has been issued as a joint policy er——ecertificate or involves
famly riders or any coverage of a life other than the insured
under the policy er—ecertificate to be viaticated, the possible
| oss of coverage on the other |lives under the policy e+
certifiecate and that advice should be sought fromthe viator's
i nsurance producer agent or the conpany issuing the policy er

T :

(e) The dollar amount of the current death benefit payable to
the viatical settlenent provider under the policy er—~certificate,
and, if known, the availability of any additional guaranteed
i nsurance benefits, the dollar anpbunt of any accidental death and
di smenberment benefits under the policy er——ecertificate, and the
viatiecal—settlenentprovider—s extent to which the viator's

interest in those benefits will be transferred as a result of the

viatical settlenent contract.

trust—agreerents—or—deecurents That an escrow agent shall provide

escrow services to the parties pursuant to a witten agreenent,
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signed by the viatical settlenent provider, the viatical

settl enent broker, and the viator. At the close of escrow, the

escrow agent will distribute the proceeds of the sale to the

viator, nmnus any conpensation to be paid to any other persons who

provi ded services and to whomthe viator has agreed to conpensate

out of the gross anmpunt offered by the viatical settl enent

purchaser. All persons receiving any form of conpensation under

the escrow agreenent shall be clearly identified., including nane,

busi ness address, tel ephone nunber, and tax identification nunber.

(2) The viatical settlenent broker shall disclose at |east

the following to a viator prior to the date the viatical

settlenent contract is signed by all the necessary parties:

(a) The nane, business address. and tel ephone nunber of the

viatical settlenent broker:;

(b) A full, conplete, and accurate description of all offers,

counteroffers, acceptances, and rejections relating to the

proposed viatical settlenent contract:;

(c) Any affiliations or contractual agreenents between the

viatical settlenent broker and any person nmeking an offer in

connection with the proposed viatical settlenent contract;

(d) The anmpbunt and nethod of cal culating the viatical

settl enent broker's conpensation and, if any portion of the

viatical settlenent broker's conpensation is taken fromthe

viatical settlenent offer., the total anpunt of the viatica

settlenent offer and the viatical settlenent broker's conpensation

as a percentage of that total. As used in this division,

"conmpensation" includes anything of value paid or given to a

viatical settlenent broker related to the settlenent of a policy.

(3) The viatical settlenent provider or viatical settlenent
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broker shall conspicuously display the disclosures required under
division divisions (B)(1) and (2) of this section in the viatical

settlenment contract or in a separate docunent signed by the viator

and the viatical settlenment provider or viatical settlenent

broker, as appropriate.

(O If the viatical settlenent provider transfers ownership

or changes the beneficiary of the insurance policy or certificate,

the viatical settlenent provider shall conmunicate in witing the
change in ownership or beneficiary to the insured within twenty

days after the change.

(D) If, for the purpose of engaging in the business of

viatical settlenents, a viatical settlenent broker or viatica

settlenent provider is party to a plan. transaction, or series of

transactions to originate, renew, continue, or finance a life

i nsurance policy with the insurer that issued the policy wthin

the first five vears of the issuance of that policy, the viatica

settlenent broker or viatical settlenent provider shall fully

di scl ose the plan, transaction, or series of transactions to that

insurer prior to the initiation of the plan, transaction, or

series of transactions.

Sec. 3916.07. (A) A viatical settlenment provider entering
into a viatical settlenment contract shall first obtain all of the

fol | owi ng:

(1) If the viator is the insured, a witten statenent from an
attendi ng physician that the viator is of sound nmind and under no
constraint or undue influence to enter into a viatical settlenent
contract. As used in this division, "physician" neans a person
aut hori zed under Chapter 4731. of the Revised Code to practice

nmedi ci ne and surgery or osteopathic nedicine and surgery.

(2) A docunent in which the insured consents in witing, as
required by division (E) of section 3916.13 of the Revised Code,
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to the release of the insured' s nmedical records to a viatica
settlenment provider or viatical settlenment broker and to the
i nsurance conpany that issued the life insurance policy e+
certifiecate covering the life of the insured.

(B) Wthin twenty days after a viator executes docunents
necessary to transfer any rights under an insurance policy er
certifiecate or within twenty days of entering any expressed or
i mplied agreenment, option, prom se, or other form of understandi ng
to viaticate the policy, the viatical settlenent provider shal
give witten notice to the insurer that issued that insurance
policy er—certificate that the policy er——eertificate has or wll
becone a viaticated policy er—~ecertificate. The notice shall be
acconpani ed by the docunments required by division (C) of this

secti on.

(© The viatical settlenent provider shall deliver a copy of
the nedical rel ease required under division (A (2) of this
section, a copy of the viator's application for the viatical
settl enment contract, the notice required under division (B) of
this section, and a request for verification of coverage to the
insurer that issued the life insurance policy er—~certificate that
is the subject of the viatical transaction. The viati cal
settlenent provider shall use the NAIC s formfor verification of
coverage unl ess standards—For—verifiecation—are another formis

devel oped or approved by the superintendent of insurance.

(D) The insurer shall respond to a request for verification
of coverage submitted on an approved formby a viatical settlenent

provider or viatical settlenent broker within thirty cal endar days

after the date the request is received and shall indicate whether
based on the nedical evidence and docunents provided, the insurer
intends to pursue an investigation at that tinme regardi ng possible
fraud or the validity of the life insurance contract er
certifiecate that is the subject of the request. The insurer shal

Page 26

750
751
752
753

754
755
756
757
758
759
760
761
762
763

764
765
766
767
768
769
770
771
772
773

774
775
776
777
778
779
780
781



Am. Sub. H. B. No. 404
As Passed by the House

accept an original or facsimle or electronic copy of such request

and any acconpanyi ng aut hori zati on si gned by the viator.

(E) Prior to or at the tinme of execution of the viatical
settl enment contract, the viatical settlenment provider shall obtain
a w tnessed docunent in which the viator consents to the viatica
settlement contract, represents that the viator has a full and
conmpl et e understandi ng of the viatical settlenent contract and a
full and conpl ete understanding of the benefits of the life
i nsurance policy er——ecertificate, and acknow edges that the viator
is entering into the viatical settlenment contract freely and
voluntarily and, for persons with a termnal or chronic illness or
condi ti on, acknow edges that the insured has a termnal or chronic
illness and that the termnal or chronic illness or condition was
di agnosed after the life insurance policy er—ecertificate was

i ssued.

(F) If a viatical settlenment broker perforns any of the
activities specified in this section on behalf of the viatical

settlement provider, the viatical settlenent provider is deened to

have fulfilled the requirenents of this section

(G Al nedical information solicited or obtained by any
| icensee shall be subject to the applicable provisions of state

law relating to confidentiality of nedical information

Sec. 3916.08. (A) Each viatical settlenent contract entered
into in this state shall provide the viator with an dnhrecenditional
absolute right to rescind the contract fer—atteastfifteen by

provi ding notice of rescission and repaying all viatical

settl enent proceeds paid to the viator pursuant to the escrow

agreenent within sixty calendar days after all parties sign the

viatical settlenent contract or thirty cal endar days after the

recei pt of the viatical settlenment proceeds pursuant to division
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(A) of section 3916.09 of the Revised Code., whichever is sooner

If the insured dies during the rescission period, the viatical
settlenment contract is deened to have been rescinded, subject to
repaynment of all viatical settlenent proceeds to the viatica
settlenment provider within sixty days of the death of the insured.
[

(B) If the viator rescinds the viatical settlement contract

and any conpensation has been paid to any person under the terns

of the escrow agreenent, including the viatical settlenent

provider, the viatical settlenent broker, or any insurance agent,

the person that received the conpensation shall refund the ful

amount received to the viatical settlenent provider within five

busi ness days followi ng receipt of witten notice fromthe

viatical settlenment provider. The notice shall include a copy of

the viator's notice of rescission or the notice of the death of

the viator.

(C If a viatical settlenment contract is rescinded by the
viator pursuant to this section, ownership of the insurance policy
or certificate reverts to the viator or to the viator's estate if
the viator is deceased, irrespective of any transfer of ownership
of the policy or certificate by the viator, viatical settlenent

provi der, or any other person.

Sec. 3916.09. (A) The viatical settlenent provider shall
instruct the viator to send the executed docunents required to
effect the change in ownership, assignment, or change in
beneficiary directly to the independent escrow agent. Wthin three
busi ness days after the date the escrow agent receives the
docunents, or fromthe date the viatical settlenment provider
recei ves the docunents if the viator erroneously provides the
docunments directly to the viatical settlenment provider, the

viatical settlenent provider shall pay or transfer the proceeds—of
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gross ampunt paid by the viatical settlenment purchaser to an the

escrow o+ agent for deposit in a trust account set up for that

pur pose by the escrow agent in a state—e+r—federalbyr—chartered
regul ated financial institution whoese-deposits—areinsuredby-the
federal depositinsurance—corporation. Upon paynent of the

settl enment proceeds into the escrow or trust account, the escrow

agent or trustee shall deliver the original change in ownership,
assi gnnent, or change in beneficiary forns to the viatical
settlenment provider, a representative of the viatical settlenent

provider, or related provider trust. Upon the H-ecensedproviders
escrow agent's recei pt of the acknow edgnent of the properly

conpl eted transfer of ownership, assignment, or designation of

beneficiary fromthe insurance conpany, the H-ecensed provider
escrow agent shall instruet the eserowagent—to pay the settlenent

proceeds to the viator and any other person pursuant to the

viatical settlenent contract and the escrow agreenent. The-escrow

eonpany Funds are considered sent by a viatical settlenent

provider to a viator as of the date that the escrow agent either

rel eases the funds for wire transfer to the viator or places a

check for delivery to the viator via United States postal service

or other nationally recogni zed delivery service.

(B) Failure to transfer the proceeds to the viator within the
period of tinme disclosed pursuant to division (A)(1)(f) of section
3916. 06 of the Revised Code renders the viatical settlenent
contract voidable by the viator for |ack of consideration until
the tinme consideration is tendered to and accepted by the viator.
If a viatical settlement contract is voided by the viator pursuant
to this division, ownership of the insurance policy er—~certificate

reverts to the viator or to the viator's estate if the viator is

Page 29

844
845
846
847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862
863
864
865
866
867

868
869
870
871
872
873
874
875



Am. Sub. H. B. No. 404
As Passed by the House

deceased, irrespective of any transfer of ownership of the policy
or—certificate by the viator, viatical settlenment provider, or any

ot her person.

Sec. 3916.10. After a viatical settlenent has occurred,
contact with the insured for the purpose of determining the health
status of the insured by the viatical settlenment provider or
viatical settlenent broker shall be made only by the viatica

settlenment provider er, viatical settlenent broker H-eenrsedin

this—state, or the authorized representative of the viatical

settl enent provider or viatical settlenent broker. The viatical

settlement provider e+, viatical settlenent broker, or authorized

representative shall not contact the insured for the purpose of

determ ning the insured' s health status nore than once every three
months if the insured has a |ife expectancy of nore than one year,
or nore than once per nonth if the insured has a |life expectancy
of one year or less. The viatical settlenment provider or viatical
settl enment broker shall explain the procedure for making these
contacts at the tinme the viatical settlenent contract is entered

i nto.

The linmtations set forth in this section do not apply to
contacts nmade with an insured under a viaticated policy for

pur poses other than to deternmine the insured' s health status.

Viatical settlenent providers and viatical settlenent brokers
are responsible for the actions of their authorized

representatives, for the purposes of this section.

Sec. 3916.11. (A (1) Alicensee under this chapter shall, for

five years, retain copies of all of the follow ng:

(a) Al proposed, offered, or executed contracts, purchase
agreenents, underwiting docunents, policy forns, and applications

fromthe date of the proposal, offer, or execution of the contract
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or purchase agreenent, whichever is |ater;

(b) Al checks, drafts, or other evidence and docunentation
related to the paynent, transfer, deposit, or release of funds

fromthe date of the transaction

(c) Al other records and docunents related to the

requi rements of this chapter.

(2) This section does not relieve a person of the obligation
to produce the docunents described in division (A)(1) of this

section to the superintendent of insurance after the retention

period specified in that division has expired if the person has

retai ned the docunents.

(3) Records required to be retained by this section nust be
| egi bl e and conpl ete and may be retained in paper, photograph,
m croprocess, mgnetic, mechanical, or electronic nmedia, or by any
process that accurately reproduces or forns a durable mediumfor

the reproduction of a record.

(4) If alicensee fails to conply with division (A of this

section, the superintendent may initiate proceedi ngs in accordance

with Chapter 119. of the Revised Code to revoke, suspend. or

refuse to renew the license of the |icensee.

(B)(1) Upon determ ning that an exam nati on shoul d be
conduct ed, subject to division (E) of this section, the
superi ntendent shall appoint one or nore examiners to performthe
exam nation and instruct themas to the scope of the exam nation
The superintendent may enpl oy any guidelines or procedures for
pur poses of this division that the superintendent considers

appropriate.

(2) Every licensee, or person fromwhominfornmation is
sought, and all officers, directors, enployees, and agents of any
licensee, or person fromwhominformation is sought, shall provide

to the examners tinely, convenient, and free access at al
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reasonabl e hours at the licensee's or person's offices to al
books, records, accounts, papers, docunents, assets, and conputer
or other recordings relating to the property, assets, business,
and affairs of the |icensee being exam ned. The officers,
directors, enployees, and agents of the |icensee or person shal
facilitate the exam nation and aid in the exanination so far as it

is in their power to do so.

The refusal of a licensee, by its officers, directors,
enpl oyees, or agents, to subnmit to exam nation or to conply with
any reasonable witten request of the superintendent shall be
grounds for suspension, revocation, denial of issuance, or
nonrenewal of any license er—autherity held by the licensee to
engage in the viatical settlenment business or other business
subject to the superintendent's jurisdiction. Any proceedings for
suspensi on, revocation, or deni al —er—nonrrenewal of any |icense or
authority is subject to ehapter Chapter 119. of the Revised Code.

(3) The superintendent has the power to issue subpoenas, to
adm ni ster oaths, and to exam ne under oath any person as to any
matter pertinent to the exam nation. Upon the failure or refusa
of a person to obey a subpoena, the superintendent nmay petition a
court of conpetent jurisdiction, and, upon proper show ng, the
court may enter an order conpelling the witness to appear and
testify or produce docurmentary evidence. Failure to obey the court

order shall be punishable as contenpt of court.

(4) Waen making an examination under this chapter, the
superintendent may retain attorneys, appraisers, independent
actuaries, independent certified public accountants, or other
prof essi onal s and specialists as exam ners, and the |licensee that
is the subject of the exam nation shall bear the cost of those

exam ners pursuant to division (F) of this section. Exam ners who

are appoi nted by the superintendent, but who are not enpl oyees of

the departnment of insurance, shall be conpensated for their work,
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travel, and living expenses at reasonabl e and custonary rates.

(5) Nothing contained in this chapter limts the
superintendent's authority to terninate or suspend an exam nation
in order to pursue other |legal or regulatory action pursuant to
the insurance laws of this state. Findings of fact and concl usions
made pursuant to any examination shall be prima-facie evidence in

any | egal or regulatory action.

(6) Nothing contained in this chapter limts the
superintendent's authority to use and, if appropriate, to nake
public any final or prelimnary exam nation report, any exani ner
or licensee working papers or other docunents, or any other
i nformati on di scovered or devel oped during the course of any
exam nation in the furtherance of any |legal or regulatory action
that the superintendent, in the superintendent's sole discretion

consi ders appropri ate.

(O (1) Exam nation reports shall be conprised of only facts
appearing upon the books, records, or other docunents of the
i censee, its agents, or other persons exam ned, or as ascertained
fromthe testinony of its officers, agents, or other persons
exam ned concerning its affairs, and the concl usions and
recomendations that the exanm ners find reasonably warranted from

the facts.

(2) Upon conpletion of the exami nation, the examiner in
charge shall file with the superintendent a verified witten
report of exam nation. Upon receipt of the verified report, the
superintendent shall transmt the report to the |icensee exam ned,
together with a notice that shall afford the |icensee exam ned a
reasonabl e opportunity of not nore than thirty days fromreceipt
of the report to make a witten subm ssion or rebuttal with

respect to any matters contained in the exanination report.

(3) If the superintendent determ nes that regul atory action
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is appropriate as a result of an exanination, the superintendent

may initiate any proceedi ngs or actions provided by |aw.

(D) (1) Names and individual identification data for al
viators shall be considered private and confidential infornmation
and shall not be disclosed by the superintendent, unless required

by | aw.

(2) Except as otherwi se provided in this chapter or in the
| aw of another state or jurisdiction that is substantially sinilar
to this chapter, all exanination reports, working papers, recorded
i nformati on, docunents, and copies of those reports, papers,
i nformati on, docunents, and copi es produced by, obtained by, or
di scl osed to the superintendent or to any other person in the
course of an exam nation made under this chapter or under the |aw
of another state or jurisdiction that is substantially simlar to
this chapter, or in the course of the superintendent's analysis or
i nvestigation of the financial condition or market conduct of a
licensee are confidential by law and privileged, are not a public
record open for inspection under section 149.43 of the Revised
Code, are not subject to subpoena, and are not subject to
di scovery or admi ssible in evidence in any private civil action.
The superintendent nay use the docunments, materials, or other
information in the furtherance of any regulatory or |legal action

brought as part of the superintendent's official duties.

(3) Docunents, materials, or other information, including,
but not limted to, all working papers, and copi es of working
papers, in the possession or control of the NAIC and its
affiliates and subsidiaries are confidential by |aw and
privileged, are not subject to subpoena, and are not subject to
di scovery or admi ssible in evidence in any private civil action,

if either of the follow ng applies:

(a) They are created, produced, or obtained by or disclosed

tothe NAIC and its affiliates and subsidiaries in the course of
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assi sting an exam nati on nade under this chapter or assisting the
superintendent or the conparable official in another state in the
anal ysis or investigation of the financial condition or market

conduct of a |icensee.

(b) The superintendent or the conparable official in another
state discloses themto the NAIC and its affiliates and
subsi di ari es under division (D)(5) of this section or under a

conmparabl e provision in the law of the other state.

(4) Neither the superintendent nor any person that received
the docunents, nmaterial, or other information while acting under
the authority of the superintendent, including the NAIC and its
affiliates and subsidiaries, shall be permtted to testify in any
private civil action concerning any confidential docunents,
materials, or information subject to division (D)(1) of this

secti on.

(5)(a) In order to assist in the performance of the
superintendent's duties, the superintendent may do any of the

fol |l ow ng:

(i) Share docunents, materials, or other information,
including the confidential and privileged docunents, materials, or
i nformation subject to division (D)(1) of this section, with other
state, federal, and international regulatory agencies, with the
NAIC and its affiliates and subsidiaries, and with state, federal,
and international |aw enforcenent authorities, if the recipient
agrees to naintain the confidentiality and privil eged status of

t he docunent, material, conmunication, or other information;

(ii) Receive docunents, materials, conmunications, or
i nformation, including otherwi se confidential and privil eged
docunents, nmaterials, or information, fromthe NAIC and its
affiliates and subsidiaries, and fromregulatory and | aw

enforcement officials of other foreign or donestic jurisdictions;
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(iii) Enter into agreenents governing sharing and use of

information consistent with this section.

(b) The superintendent shall maintain as confidential or
privileged any docunent, material, or information received under
division (D) (5)(a)(ii) of this section with notice or the
understanding that it is confidential or privileged under the |aws
of the jurisdiction that is the source of the docunent, nateri al

or information.

(6) No waiver of any applicable privilege or claim of
confidentiality in the docunents, materials, or information shal
occur as a result of disclosure to the superintendent under this
section or as a result of sharing as authorized in division (D)(5)

of this section.

(7) A privilege established under the | aw of any state or
jurisdiction that is substantially sinmlar to the privilege
establ i shed under division (D) of this section shall be avail able
and enforced in any proceeding in, and in any court of, this

state.

(8) Nothing contained in this chapter prevents or prohibits
t he superintendent from di sclosing the content of an exam nation
report, prelimnary exanmination report or results, or any matter
relating to those reports or results, to the official of any other
state or country that is conparable to the superintendent, or to
| aw enforcenment officials of this or any other state or agency of
the federal governnent at any time, or to the NAIC, if the agency
or office receiving the report or matters relating to it agrees in
witing to hold it confidential and in a manner consistent with

this chapter.

(E)(1) The superintendent nmay not appoint an examner if the
exam ner, either directly or indirectly, has a conflict of

interest or is affiliated with the managenent of, or owns a
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pecuni ary interest in, any person subject to exam nation under
this chapter. This division does not autonatically preclude any of

the followi ng frombeing an examni ner:
(a) A viator;
(b) An insured in a viaticated insurance policy e+
e ;
(c) A beneficiary in an insurance policy or certificate that

is proposed to be viaticated.

(2) Notwithstanding the requirenents of division (E) of this
section, the superintendent may retain fromtinme to tine, on an
i ndi vidual basis, qualified actuaries, certified public
accountants, or other simlar individuals who are independently
practicing their professions, even though these persons nmay from
time to tine be simlarly enployed or retained by persons subject

to exam nation under this chapter

(F)(1) As used in division (F) of this section, "expenses"

include all of the follow ng:

(a) Conpensation of exaniners for each day or portion of a

day wor ked;
(b) Travel and living expenses of exam ners;

(c) Al other incidental expenses incurred by or on behal f of

exam ners;

(d) An allocated share of all expenses not described in
division (F)(1), (2), or (3) of this section that are necessarily
incurred in the performance of a market conduct exam nation
i ncluding the expenses of direct overhead and support staff for

exam ners.

(2) When a market conduct exam nation is nade of anr—ihsurer a

licensee under this chapter, the +hsurer |icensee shall pay the

expenses of the examination. The expenses of an exam nation
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include those incurred on or after the date on which the
superintendent notifies the insurer licensee of the exam nation
through the issuance of the final examination report.
(3) . "o fail I b divic ; :
i on—td . I S i :
I itk O  of . I I ke
1 : I L : hot |
H-ecense—of—the—insurer—Addi-tenal-—the The superintendent nmay

request the attorney general to initiate a civil action in the
court of comon pleas of Franklin county to obtain and enforce a
j udgnent for expenses incurred in the performance of a narket

conduct examn nati on.

(G (1) No cause of action shall arise nor shall any liability
be i nposed agai nst the superintendent, any authorized
representative of the superintendent, or any exam ner appoi nted by
the superintendent for any statenents made or conduct perforned in

good faith while carrying out the provisions of this chapter.

(2) No cause of action shall arise nor shall any liability be
i nposed agai nst any person for the act of commrunicating or
delivering informati on or data to the superintendent, any
aut hori zed representative of the superintendent, or any exam ner
appoi nted by the superintendent pursuant to an exam nati on nade
under this chapter, if the act of conmunication or delivery was
performed in good faith and w thout fraudulent intent or the

intent to deceive. BrHsior{GHH{2)r—ofthis—seetion This division

does not abrogate or nodify in any way any comon | aw or statutory

privilege or immunity previously enjoyed by any person identified

in division (G (1) of this section

(3) A person identified in division (§G(1) or (2) of this
section shall be entitled to an award of attorney's fees and costs
if the person is the prevailing party in a civil action for I|ibel,

sl ander, or any other relevant tort arising out of activities in
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carrying out the provisions of this chapter and the party bringing
the action was not substantially justified in bringing the action.
For purposes of this division {3)efthis seetion, a proceedi ng
is "substantially justified" if it had a reasonable basis in | aw

or fact at the tinme that it was initiated

(H) The superintendent nmay investigate suspected fraudul ent
viatical settlenent acts and persons engaged in the business of

vi atical settl enents.

Sec. 3916.12. (A) Each wviatiecalsettlenentprovider—and
viatiecal—settlenentbroker—ticensed |icensee under this chapter

shall file with the superintendent of insurance, on or before the
first day of March of each year, an annual statenent centaining

accordance—w-th—chapter—119—of the Revised—GCode verified under

oath by two officers in the formprescribed by the superintendent.

The annual statenent for a viatical settlenment provider shal

include the follow ng infornati on about the viatical settl enent

provider's transactions during the previous cal endar year, unless

newly licensed, in which case the superintendent nmay require

addi ti onal years:

(1) Alist of each life insurance policy, including policy

nunber, date of issue, viator, insured, insurance conpany i Sssuing

policy, date viatical settlenent contract signed by viator:

viatical settlenent broker, agent of record on the policy, any

life insurance agents receiving conpensation, regardless of the

form and any prem um fi nance conpani es;

(2) Addresses and contact information for those persons

listed in division (A (1) of this section;

(3) Alist of all |life expectancy providers who have directly

or indirectly provided |life expectancies to the viatical

settl enent provider for use in connection with a viatica
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settl enent contract;

(4) Any other information required by the superintendent.

(B) On or before the first day of May of each year, a

viatical settlenent provider licensed in this state shall file

with the superintendent its financial statenent., audited by an

i ndependent certified public accountant along with a letter

stating whether any significant deficiencies or naterial

weaknesses were detected during the audit pursuant to statenent on

audi ti ng standards nunber 112 or as anended or superseded.

(O (1) Each viatical settlenment provider shall file with the

superintendent interi munaudited financial statenents., including

conparative results and footnotes to the financial statements. on

a quarterly basis within forty-five days after the end of each

quarter. The interimfinancial statenents shall neet all of the

foll owi ng requirenents

(a) Be certified by the chief executive officer and chi ef

financial officer as to the accuracy and fair presentation;

(b) Include disclosures either on the face of the financial

statenents or in acconpanving footnotes sufficient so as to nmake

the interiminformati on not m sl eadi ng.

(2) Viatical settlenent providers may assune that the users

of the interimfinancial statenents have access to the prior

fiscal vear-end audited financial statenents and that the adequacy

of additional disclosure needed for a fair presentation, except in

regard to material contingencies., nmay be determ ned in that

context. A footnote disclosure that would substantially duplicate

the disclosure contained in the audited financial statenents for

the preceding fiscal vear may be onitted. A footnote disclosure

shall be provided if events subsequent to the fiscal year end have

a material inpact on the viatical settlenment provider.

(D) Aviatical settlenent provider that willfully fails to
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file the annual statenments required by this section, or willfully

fails to reply within thirty calendar days to a witten inquiry

fromthe superintendent or the superintendent's designee, shall,

in addition to other penalties provided by this chapter., be

subject to a penalty of up to two hundred fifty dollars per day.

not to exceed twenty-five thousand dollars in the aggregate for

each such failure.

(E) The superintendent shall keep confidential and not a

matter of public record all individual transaction data regarding

the business of viatical settlenents and data that could

conprom se the privacy of personal, financial. and health

information of the viator or insured.

Sec. 3916. 13. Except as otherwise pernmitted or required by
law, a viatical settlement provider, viatical settlenment broker,
i nsurance conpany, insurance agent, insurance broker, information
bureau, rating agency or conpany, or any other person with actual
know edge of an insured's identity, shall not disclose that
identity as an insured, including the insured s name and
i ndividual identification data, or the insured' s financial or

medi cal information, unless any of the follow ng apply:

(A) The disclosure is necessary to effect a viatical
settl ement between the viator and a viatical settlenment provider,
and the viator and insured have provided prior witten consent to

t he di scl osure.

(B) The disclosure is provided in response to an
i nvestigation or exam nation by the superintendent of insurance or
by any ot her governnental officer or agency or pursuant to the
requi rements of division (C) of section 3916. 18 of the Revised
Code.

(© The disclosure is a termof, or condition to, the

transfer of a viaticated policy by one viatical settlenent

Page 41

1218
1219
1220
1221
1222
1223
1224

1225
1226
1227
1228
1229

1230
1231
1232
1233
1234
1235
1236
1237

1238
1239
1240
1241

1242
1243
1244
1245
1246

1247
1248



Am. Sub. H. B. No. 404
As Passed by the House

provider to another viatical settlenment provider.

(D) The disclosure is necessary to pernit a financing entity,
rel ated provider trust, or special purpose entity to finance the
purchase of policies er——ecertificates by a viatical settlenent
provider, and the viator and insured have provided prior witten

consent to the discl osure.

(E) The disclosure is necessary to allow the viatical
settlenment provider or viatical settlenment broker or their
aut hori zed representatives to nmake contacts for the purpose of

determ ni ng heal th status.

(F) The disclosure is required to purchase stop-1o0ss coverage

or financial guaranty insurance.

Sec. 3916.14. (A) (1) The superintendent of insurance may
conduct an exam nation under this chapter of a licensee as often
as the superintendent in the superintendent's sole discretion

consi ders appropriate. The superintendent shall consider all of

the following to determ ne the nature, scope, and frequency of

exam nati ons:

(a) Consuner conplaints:

(b) The results of financial statenent anal yses and ratios;

(c) Any changes in ownership, officers, or directors:

(d) Actuarial opinions;

(e) Any report of independent certified public accountants;

(f) Any other criteria the superintendent deternines to be

appropri ate.

(2) For the purposes of conpleting an exam nation of a
i censee under this chapter, the superintendent may exani ne or
i nvestigate any person, or the business of any person, insofar as

the exam nation or investigation, in the sole discretion of the
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superintendent, is necessary or material to the exam nation of the

| i censee.

(3) Inlieu of an exanination under this chapter of any
foreign or alien licensee licensed under this chapter, the
superintendent, at the superintendent's discretion, may accept an
exam nation report on the licensee as prepared by the official of
the licensee's state of domicile or port-of-entry state who is

conparable to the superintendent. As far as is practical., the

superintendent shall cooperate with that official for any

exam nation of a foreign or alien licensee.

(B) The licensee or applicant shall pay to the superintendent
all costs, assessnents, forfeitures, or fines incurred in
conducting an exam nation under this section. The superintendent
shal | deposit the noney into the state treasury to the credit of
the departnent of insurance operating fund created by section
3901. 021 of the Revised Code.

Sec. 3916.15. (A) The superintendent of insurance nmay refuse
to issue or may suspend, revoke, or refuse to renew the |icense of

a viatical settlement provider er, viatical settlenent broker, or

life expectancy provider, if the superintendent finds that any of

the foll ow ng apply:

(1) There was a material msrepresentation in the application

for the |icense.

(2) The applicant or |icensee or any officer, partner,
nmenber, key managenent personnel, or designhee of the applicant or
i censee has been convicted of fraudul ent or di shonest practices,
is subject to a final administrative action in another state, has

been the subject of an adnministrative or civil action brought by

the departnent of commerce, division of securities, or is

ot herwi se shown to be untrustworthy or inconpetent.
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(3) The licensee is a viatical settlenent provider that

denmonstrates a pattern of unreasonabl e paynents to viators.

(4) The licensee or any officer, partner, nenber, key
managenent personnel, or designee of the |icensee has been
convi cted of or has pleaded guilty or no contest to a felony or to
a m sdeneanor involving fraud, noral turpitude, dishonesty, or
breach of trust, regardl ess of whether a judgnent of conviction

has been entered by the court.

(5) The licensee is a viatical settlenent provider that has
used a viatical settlement contract formthat has not been

approved under this chapter.

(6) The licensee is a viatical settlenment provider that has
failed to honor contractual obligations set out in a viatica

settl enent contract.

(7) The licensee no |longer neets the requirenents for initial

| i censure.

(8) The licensee is a viatical settlenment provider that has
assi gned, transferred, or pledged a viaticated policy to a person

that is not a one of the follow nag:

(a) Aviatical settlenment provider licensed in this state—a.

(b) A viatical settlenment purchaser:;

(c) Aqualified institutional buyer:

(d) A financing entity—a;
(e) A special purpose entity,—er—a;
(f) Arelated provider trust.

(9) The licensee or any officer, partner, nenber, key
managenent personnel, or designee of the |licensee has viol ated any

provi sion of this chapter or any rul e adopted under this chapter.

(10) The licensee or any officer, partner, nenber, key
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managenent personnel, or designee of the |licensee has comitted
any coercive, fraudulent, or dishonest act, or nmade any untrue,
deceptive, or msleading statenment, in connection with a viatica

transaction or a proposed viatical transaction.

(B) Before the superintendent refuses to issue a |license
under this chapter, or suspends- or revokes—er—+efuses to renew
the license of a viatical settlenent provider e+, viatical

settlement broker, or life expectancy provider, the superintendent

shall provide the |icensee or applicant with notice and an
opportunity for hearing as provided i n e¢hapter Chapter 119. of the

Revi sed Code, except as foll ows:

(1)(a) Any notice of opportunity for hearing, the hearing
officer's findings and recommendati ons, or the superintendent's
order shall be served by certified mail at the |ast known address
of the licensee or applicant. Service shall be evidenced by return

recei pt signed by any person.

For purposes of this section, the "last known address" is the
address that appears in the licensing records of the departnent of

i nsur ance.

(b) If the certified mail envelope is returned with an
endor semrent showi ng that service was refused, or that the envel ope
was uncl ai med, the notice and all subsequent notices required by
Chapter 119. of the Revised Code nay be served by ordinary mail to
the last known address of the licensee or applicant. The mailing
shal |l be evidenced by a certificate of mailing. Service is deened
complete as of the date of such certificate provided that the
ordinary mail envelope is not returned by the postal authorities
with an endorsenent showing failure of delivery. The tine period
in which to request a hearing, as provided in Chapter 119. of the

Revi sed Code, begins to run on the date of nmmiling.

(c) If service by ordinary mail fails, the superintendent may
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cause a sunmary of the substantive provisions of the notice to be
publ i shed once a week for three consecutive weeks in a newspaper
of general circulation in the county where the |ast known place of
resi dence or business of the licensee or applicant is |located. The

notice is considered served on the date of the third publication

(d) Any notice required to be served under Chapter 119. of
the Revised Code shall also be served upon the attorney of the
licensee or applicant by ordinary nail if the attorney has entered

an appearance in the matter.

(e) The superintendent nay, at any tinme, perfect service on a
i censee or applicant by personal delivery of the notice by an

enpl oyee of the departnent.

(f) Notices regarding the scheduling of hearings and al
other nmatters not described in division (B)(1)(a) of this section
shall be sent by ordinary mail to the licensee or applicant and to

the attorney of the |licensee or applicant.

(2) Any subpoena for the appearance of a witness or the
producti on of documents or other evidence at a hearing, or for the
pur pose of taking testinony for use at a hearing, shall be served
by certified mail, return receipt requested, by an attorney or by
an enpl oyee of the departnent designated by the superintendent.
Such subpoenas shall be enforced in the manner provided in section
119. 09 of the Revised Code. Nothing in this section shall be
construed as limting the superintendent's other statutory powers

to i ssue subpoenas.

Sec. 3916.16. (A (1) It is a violation of this chapter for
any person to enter into a viatical settlement contract prior to

the application for or issuance of a policy that is the subject of

the viatical settlement contract.

(2) It is a violation of this chapter for any person to
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i ssue, solicit,

nmar ket, or otherw se pronpte the purchase of a

life insurance policy for the purpose of or with an enphasis on

selling the policy.

(B)

| t

is aviolation of this chapter for any person to enter

into a viatical

settlenent contract within a twe—year five-year

period commencing with the date of issuance of the insurance
policy er—ecertificate unless the viator certifies to the viatica

settlenent provider that one or nore of the follow ng conditions

have been nmet within that—two—year—period five years after the

i ssuance of the policy:

(1) The policy e+r—eertifiecate was i ssued upon the viator's
exerci se of conversion rights arising out of a group policy e+
certifiecate, provided the total of the time covered under the
conversion policy er—ecertificate plus the tine covered under the
grodp prior policy er—ecertificate is at | east twenty-four sixty
nonths. The tinme covered under the a group policy er—ecertificate

shall be calculated without regard to any change in insurance

carriers,

provi ded the coverage has been continuous and under the

same group sponsorship

(2) T , , haritabl . . :
taatron—under—26-U-5-C—sectton-50H e 3+

: : o |

4> The viator certifies and subnits i ndependent evidence to

the viati

cal

settl ement provider that one or nore of the follow ng

condi ti ons have been net within that twe—year five-year period:

(a)
(b)
(c)
(d)

The

The

The

The

viator or insured is termnally or chronically ill.

viator's spouse dies.

viator divorces the viator's spouse.

vi at or

retires from#fuat—tiwe full-tinme enpl oynent.
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(e) The viator becones physically or nmentally disabled, and a
physi cian determnes that the disability prevents the viator from

mai ntaining full-tine enpl oynent.

(f) o : he| ; | I . I

¥ L : I ) | Lot i
termnated—

¢ A court of conpetent jurisdiction enters a final order

judgenent judgnment, or decree on the application of a creditor of
the viator and adjudi cates the viator bankrupt or insolvent or
approves a petition seeking reorgani zation of the viator or
appointing a receiver, trustee, or liquidator to all or a

substantial part of the viator's assets.

(g) The sole beneficiary of the policy is a famly nenber of

the viator and the beneficiary dies.

(3) The viator enters into a viatical settlenment contract

nore than two vears after the date of issuance of a policy, and

all of the followi ng have been true with respect to that policy at

all tines during those two years:

(a) The viator has funded policy prem uns using one or nore

of the follow ng nethods:

(i) Unencunbered assets provided by the insured which may

include an interest in the life insurance policy being viaticated

up to the anpunt of the policy's net cash surrender val ue;

(ii) Full recourse liability financing incurred by the

i nsur ed;
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(iii) An agreenent described in division (P)(3)(e) of section

3916. 01 of the Revi sed Code.

(b) The viator does not have an agreenent or understandi ng

with any other person to quarantee any such liability, to

purchase, or to stand ready to purchase the policy. including

through an assunption or forgiveness of the | oan;

(c) Neither the insured nor the policy has been eval uated for

settlenent in connection with the i ssuance of the policy.

{B}(C) Copies of the independent evidence described in
di vi sion (AH{4-(B)(2) of this section and docunents required by
section 3916. 07 of the Revised Code shall be subnitted to the

i nsurer when the viatical settlenment provider or any other party

entering into a viatical settlenent contract with a viator subnts

a request to the insurer for verification of coverage. The copies
shal |l be acconpanied by a letter of attestation fromthe viatica
settlenment provider that the copies are true and correct copies of

the docunents received by the viatical settlenent provider.

£S-(D) If the viatical settlenent provider submts to the
insurer a copy of the owner or insured s certification and
i ndependent evi dence described in division (AA4(B)(2) of this

section when the viatical settlenent provider submits a request to

the insurer to effect the transfer of the policy or certificate to
the viatical settlenent provider, the copy conclusively
establishes that the viatical settlenment contract satisfies the
requi rements of this section, and the insurer shall tinely respond

to the request.

(E) No insurer, as a condition of responding to a request for

verification of coverage or effecting the transfer of a policy

pursuant to a viatical settlenent contract, may require the

viator, insured, viatical settlenent provider, or viatical
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settl enent broker to sign any form disclosure, consent., or waiver

formthat has not been approved by the superintendent of insurance

for use in connection with viatical settlenent contracts.

(F) Upon receipt of a properly conpleted request for change

of ownership or beneficiary of a policy, the insurer shall respond

in witing within thirty cal endar days to confirmthat the insurer

has made the change or specify reasons that the change cannot be

processed. No insurer shall unreasonably delay effecting change in

ownership or beneficiary or seek to interfere with any viatical

settlenent contract lawfully entered into in this state.

(G Aviatical settlenent provider or viatical settlenent

broker that is party to a plan, transaction. or series of

transactions to originate, renew, continue, or finance a life

i nsurance policy with the insurer for the purpose of engaqing in

the business of viatical settlenents at any tine prior to or

during the first five years after the insurer issues the policy

shall fully disclose the plan, transaction, or series of

transactions to the insurer that issued that policy.

Sec. 3916.17. (A) The general assenbly hereby decl ares that
the purpose of this section is to provide prospective viators with
cl ear and unanbi guous statenents in the advertisenent of viatica
settlenents and to assure the clear, truthful, and adequate
di scl osure of the benefits, risks, limtations, and exclusions of
any viatical settlenment contract. This purpose is intended to be
acconplished by the establishnent of guidelines and standards of
perm ssi bl e and i npernissible conduct in the advertising of
viatical settlenents to assure that product descriptions are
presented in a nmanner that prevents unfair, deceptive, or
nm sl eadi ng advertising and i s conducive to accurate presentation

and description of viatical settlements through the adverti sing
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medi a and material used by viatical settlenent |icensees.

Divisions (B) to {B(Q of this section apply to any
advertising of viatical settlenment contracts, or any related
products or services intended for dissemnation in this state,
including, but not Iinmted to, internet advertising viewed by
persons |located in this state. In cases in which disclosure
requi rements are established pursuant to federal regulation, this
section shall be interpreted so as to nmininize or elimnate

conflict with federal regulation wherever possible.

(B)(1) Every person licensed under this chapter shall file

with the superintendent of insurance all advertisenents of its

contract, products. and services.

(2) No person licensed under this chapter shall enter into a

viatical settlenent contract unless the materials pronoting,

advertising, and marketing the viatical settlenent contract have

been filed with the superintendent.

(3) All materials filed with the superintendent pursuant to

division (BY(1) of this section shall be filed in a format

prescribed by the superintendent. Any filings not disapproved by

the superintendent within sixty days of the superintendent's

receipt of the materials shall be consi dered approved unl ess the

superintendent requests additional tine, in witing, fromthe

person that filed the materials. The superintendent nmay assess

fees for the review of the materials under this division

(C) Every viatical settlenment |icensee shall establish and at
all times shall maintain a systemof control over the content,
form and nethod of dissem nation of all advertisenents of its
contracts, products, and services. Al advertisenents, regardl ess
of by whomthey are witten, created, designed, or presented,
shall be the responsibility of the viatical settlenment |icensee

and of the individual who created or presented the advertisenent.
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A system of control shall include regular routine notification, at
| east once a year, to agents and others authorized by the viatical
settl enment |icensee who dissem nate advertisenents of the

requi rements and procedures for approval prior to the use of any

advertisenments not furnished by the viatical settlenment |icensee.

S-(D) Al advertisenents that are subject to this section
shall be truthful and not msleading in fact or by inplication.
The form and content of an advertisenent of a viatical settlenent
contract shall be sufficiently conplete and clear so as to avoid
deception and shall not have the capacity or tendency to nislead
or deceive. The determ nation of whether an advertisenent has the
capacity or tendency to mslead or deceive shall be nade by the
superi nt endent ef—nsurance, fromthe overall inpression that the
advertisement nmay be reasonably expected to create upon a person
of average education or intelligence within the segnent of the

public to which it is directed.

B-(E) Viatical settlenent advertisenments containing any
representation set forth in this division are deened fal se and
m sl eading on their face and are prohi bited. Fal se and m sl eadi ng
viatical settlement adverti senents include, but are not limted

to, those including any of the follow ng representations:

(1) "Quaranteed," "fully secured," "100 percent secured,"

n n

"fully insured," "secure," "safe," "backed by rated insurance

compani es, " "backed by federal |aw, " "backed by state |law, " or

"state guaranty funds," or simlar representations;

(2) "No risk,"” "minimal risk," "lowrisk," "no specul ation,"”

"no fluctuation,” or sinmlar representations;

(3) "Qualified or approved for individual retirenent accounts
(IRAs), Roth IRAs, 401(k) plans, sinplified enpl oyee pensions
(SEPs), 403(b), Keogh plans, TSA, or other retirenment account
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rollovers," "tax deferred," or simlar representations;

(4) Utilization of the word "guaranteed" to describe the
fixed return, annual return, principal, earnings, profits,

i nvestnent, or sinilar representations;
(5) "No sales charges or fees" or sinilar representations;

(6) "H gh yield," "superior return," "excellent return,”

n

"high return,” "quick profit,” or simlar representations;

(7) Purported favorable representations or testinonials about
the benefits of viatical settlement contracts or viatica
settl ement purchase agreenents as an investnent, taken out of
context from any newspaper, trade paper, journal, radio or
tel evision program or any other formof print and el ectronic

nedi a.

5-(F) (1) The information required to be disclosed under this
section shall not be mninzed, rendered obscure, or presented in
an anbi guous fashion or interningled with the text of the

advertisenment so as to be confusing or msleading.

An advertisenent shall not onit nmaterial information or use
any words, phrases, statenents, references, or illustrations if
the om ssion or use has the capacity, tendency, or effect of
m sl eadi ng or deceiving viators, as to the nature or extent of any
benefit, |oss covered, prenm um payable, or state or federal tax
consequence. The fact that the viatical settlenent contract
of fered is made avail abl e for inspection prior to consunmmati on of
the sale, that an offer is nade to refund the paynment if the
viator is not satisfied, or that the viatical settlenment contract
includes a "free | ook" period that satisfies or exceeds |egal

requi rements, does not renmedy any m sl eadi ng statenents.

(2) An advertisenent shall not use the nane or title of a
life insurance conpany or a life insurance policy unless the

adverti sement has been approved by theinsurer that conpany.
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(3) An advertisenent shall not represent that any prenium
paynments will not be required to be paid on the life insurance
policy that is the subject of a viatical settlenment contract or
viatical settlenent purchase agreenent in order to maintain that

policy, unless that is the fact.

(4) An advertisenent shall not state or inply that interest
charged on an accel erated death benefit or a policy loan is
unfair, inequitable, or in any manner an incorrect or inproper

practi ce.

1 n

(5) The words "free," "no cost," "without cost," "no

addi tional cost," "at no extra cost," or words of simlar inport

shall not be used with respect to any life insurance policy or to

any benefit or service unless true. An advertisenent may specify
the charge for a benefit or a service or may state that a charge

is included in the paynent or use other appropriate |anguage.

(6) (a) Ferstirmpnials Testinonials, appraisals, analyses, or

endor senments used in advertisenents nust satisfy all of the

fol |l ow ng:
(i) They must be genui ne.
(ii) They nust represent the current opinion of the author.

(iii) They nust be applicable to the viatical settlenment

eontret contract product or service advertised, if any.

(iv) They nust be accurately reproduced with sufficient
compl eteness to avoi d m sl eadi ng or deceiving prospective viators
as to the nature or scope of the testinonials, appraisals,

anal yses, or endorsenents.

(b) In using testinonials, appraisals, analyses, or
endorsenents, the viatical settlenent |icensee makes as its own
all the statenments contained in the testinonials, appraisals,

anal yses, or endorsenents, and the statenments are subject to al
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the provisions of this section.

(c) If the individual making a testinonial, appatsal
apprai sal, analysis, or endorsenent has a funraneial financial

interest in the wviaticalsettlenment provideror related-entity

subject of that testinobnial. appraisal. analysis. or endorsenent

directly or indirectly as a stockhol der, director, officer,

enpl oyee, or otherw se, or receives any benefit directly or
indirectly other than required union scal e wages, that fact shal

be prom nently disclosed in the advertisenent.

(d) An advertisenent shall not state or mphky inply that a
viatical settlenent contract benefit or service has been approved
or endorsed by a group of individuals, society, association, or
ot her organi zation unless that is the fact and unl ess any

rel ati onshi p between the individual group of individuals, society,

associ ation, or organization and the viatical settlenment provider
is disclosed. If the entity maki ng the endorsenent or testinonial
is owned, controlled, or nanaged by the viatical settlenent

provi der, or receives any paynent or other consideration fromthe
viatical settlenent provider for nmaking an endorsenent or

testinonial, that fact shall be disclosed in the adverti senent.

(e) When an endorsenent refers to benefits received under a
viatical settlenent contract, all pertinent information shall be

retained for a period of at least five years after its use.

+--(G An advertisenent shall not contain statistica
i nformation unless the information accurately reflects recent and
rel evant facts. The source of all statistics used in an

adverti senent shall be identified.

5-(H) An advertisenment shall not disparage any insurer,

viatical settlenent provider, viatical settlenent broker, watiecal

settlerent—investnent—agent— i nsurance producer, policy, service,

or nethod of marketi ng.

Page 55

1643

1644
1645
1646
1647
1648
1649
1650
1651

1652
1653
1654
1655
1656
1657
1658
1659
1660
1661
1662

1663
1664
1665

1666
1667
1668
1669

1670
1671
1672
1673



Am. Sub. H. B. No. 404
As Passed by the House

H-(1) Al advertisenents about a viatical settlenent
provider or its viatical settlement contract, products, or
services shall clearly identify the viatical settlenment provider's
name. If any specific viatical settlenment contract is advertised,
the viatical settlement contract shall be identified either by
form nunber or sonme other appropriate description. If an
application is part of the advertisenent, the nanme of the viatical

settlenent provider shall be shown on the application

H-(J) An advertisenent shall not use a trade nanme, group
desi gnation, nanme of the parent conpany of a viatical settlenent
l'i censee, name of a particular division of the viatical settlenent
i censee, service mark, slogan, synbol, or other device or
reference without disclosing the name of the viatical settlenent
licensee, if either of the follow ng applies regarding the

adverti sement :

(1) I't would have the capacity or tendency to mslead or
deceive as to the true identity of the viatical settlenent

| i censee.

(2) It would have the capacity or tendency to create the
i npression that a conpany other than the viatical settlenent
Iicensee woul d have any responsibility for the financi al

obligation under a viatical settlenent contract.

3H(K) An advertisenent shall not use any conbination of
words, synbols, or physical naterials that, by their content,
phraseol ogy, shape, color, or other characteristics, are so
simlar to a conbination of words, synbols, or physical materials
used by a government program or agency or otherw se appear to be
of such a nature that they tend to m sl ead prospective viators
into believing that the solicitation is in sone nmanner connected

with a governnent program or agency.

(L) An advertisenent may state that a viatical settlenent
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provider is licensed in the state in which the advertisenent
appears, provided it does not exaggerate that fact or suggest or
imply that conpeting viatical settlenent providers nay not be so
licensed. The advertisenent may ask the audience to consult the

licensee's viatical settlenent provider's web site or contact the

department of insurance to find out if the state in which the
adverti senent appears requires licensing and, if it does, whether
the viatical settlenent provider or viatical settlenent broker is

| i censed.

(M An advertisenent shall not create the inpression that
the viatical settlenent provider, its financial condition or
status, the paynment of its clains, or the nmerits, desirability, or
advisability of its viatical settlenment contracts are recommended

or endorsed by any government entity.

M-(N) Al advertisenents of an actual licensee shall state
the name of the actual |icensee. An advertisenent shall not use a
trade nanme, any group designation, nane of any affiliate or
controlling entity of the |licensee, service mark, slogan, synbol
or other device in a manner that woul d have the capacity or
tendency to mslead or deceive as to the true identity of the
actual licensee or create the false inpression that an affiliate
or controlling entity would have any responsibility for the

financial obligation of the |icensee.

N-(O An advertisenent shall not directly or indirectly
create the inpression that any division or agency of this state,
any other state, or the United States governnment endorses,

approves, or favors any of the follow ng:

(1) Any viatical settlenent |icensee or its business

practices or nethods of operation;

(2) The nerits, desirability, or advisability of any viatical

settl ement contract —er—viaticalsettlenentprogram
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(3) Any viatical settlenent contract,—er—viaticalsettlenrent
pregran
(4) Any life insurance policy er——certificate or life

i nsurance conpany.

{O-(P) If the advertiser emnphasizes the speed with which the
viatication will occur, the advertising nust disclose the average
time frame, fromconpleted application to the date of offer and
from acceptance of the offer to receipt of the funds by the

vi at or .

2-(Q If the advertising enphasizes the dollar anounts
avail able to viators, the advertising shall disclose the average
purchase price as a per cent of face value obtained by viators

contracting with the |licensee during the past six nonths.

Sec. 3916.171. (A) No person shall commt a fraudul ent

viatical settlenent act.

(B) All of the followi ng acts are fraudul ent viatical

settlenent acts when commtted by any person who, know ngly or

with intent to defraud and for the purpose of depriving another of

property or for pecuniary gain, conmmits, or pernmts any of its

enpl oyees or its agents to conmit them

(1) Presenting, causing to be presented., or preparing with

knowl edge or belief that it will be presented to or by a viatica

settlenent provider, viatical settlenent broker, |ife expectancy

provider, viatical settlenent purchaser, financing entity,

i nsurer, insurance broker, insurance agent, or any other person,

any false material information, or concealing any material

information, as part of., in support of, or concerning a fact

material to, one or nore of the foll ow ng:

(a) An application for the issuance of a viatical settl enent

contract or insurance policy:
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(b) The underwriting of a viatical settlenent contract or

i nsurance policy;

(c) Aclaimfor paynent or benefit pursuant to a viatical

settl enent contract or insurance policy;

(d) Any preniuns paid on an insurance policy;

(e) Any paynents and changes in ownership or beneficiary nmade

in accordance with the terns of a viatical settlenment contract or

i nsurance policy;

(f) The reinstatenent or conversion of an insurance policy;

(g) The solicitation, offer, effectuation, or sale of a

viatical settlenent contract or insurance policy:

(h) The issuance of witten evidence of a viatical settlenent

contract or insurance policy:;

(i) A financing transaction;

(j) Any application for or the existence of or any paynents

related to a |loan secured directly or indirectly by any interest

in alife insurance policy.

(2) Failing to disclose to the insurer, where the insurer has

reqguested such disclosure, that the prospective insured has

undergone a life expectancy evaluation by any person or entity

other than the insurer or its authorized representatives in

connection with the application, underwiting, and issuance of the

policy.

(3) In the furtherance of a fraud or to prevent the detection

of a fraud, doing any of the follow nag:

(a) Renoving. concealing, altering., destroying. or

sequestering fromthe superintendent of insurance the assets or

records of a licensee or another person engaged in the business of

viatical settl enents;
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(b) M srepresenting or concealing the financial condition of

a licensee, financing entity. insurer, or any other person;

(c) Transacting the business of viatical settlenents in

violation of any law of this state requiring a |license,

certificate of authority, or other legal authority for the

transaction of the business of viatical settlenents;

(d) Filing with the superintendent of insurance or the chi ef

i nsurance requlatory official of another jurisdiction a docunent

containing false informati on or otherw se concealing fromthe

superintendent any information about a naterial fact.

(4) Recklessly entering into, negotiating, brokering, or

otherwise dealing in a viatical settlenent contract involving a

life insurance policy that was obtained by presenting false,

deceptive, or nisleading information of any fact material to the

policy, or by concealing information concerning any fact nmterial

to the policy, for the purpose of msleading and with the intent

to defraud the issuer of the policy, the viatical settlenent

provider, or the viator

(5) Committing any enbezzlenent, theft., m sappropriation, or

conversion of noneys. funds., premuns, credits, or other property

of a viatical settlenent provider, insurer, insured, viator,

i nsurance policyowner, or any other person engaged in the business

of viatical settlenents or insurance;

(6) Enploying any plan, financial structure, device, schene,

or artifice to defraud in the business of viatical settlenents;

(7) Msrepresenting the state of residence or facilitating

the change of the state in which a person owns a policy or the

state of residency of a viator to a state or jurisdiction that

does not have laws sinmlar to this chapter for the express

pur poses of evading or avoiding the provisions of this chapter:

(8) In the solicitation, application, or issuance of a life
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i nsurance policy, enploying any device, schene, or artifice in
violation of sections 3911.09 or 3911.091 of the Revi sed Code;

(9) Engaging in any conduct related to a viatical settlenent

contract if the person knows or reasonably should have known that

the intent of the transaction was to avoid the disclosure and

notice requirements of section 3916.06 of the Revi sed Code:

(10) Entering into a preniumfinance agreenent with any

person pursuant to which the person will receive, directly or

indirectly, any proceeds, fees, or other considerations fromthe

i nsurance policy, the owner of the insurance policy, or from any

other person with respect to the prem um finance agreenent or any

viatical settlenent contract, or fromany transaction related to

the insurance policy, that are in addition to the anpunt required

to pay the principal, interest, and service charges related to the

policy prem uns pursuant to the prem um finance agreenent or

subsequent sale of the agreenment. Any paynents, charges, fees, or

other ampbunts in addition to the anpunts required to pay the

principal, interest, and service charges related to policy

prem uns paid under the premiumfinance agreenent shall be

remtted to the original owner of the policy or, if the ower is

not living at the tine of the deternination of the overpaynent, to

the estate of the owner.

(11) Wth respect to any viatical settlenent contract or

i nsurance policy, for a viatical settlenent broker or an agent

regi stered under this chapter as operating as a viatical

settl enent broker to knowingly solicit an offer from effectuate a

viatical settlenment with, or nake a sale to any viatica

settlenent provider, viatical settlenent purchaser, financing

entity, or related provider trust that is controlling, controlled

by, or under commpn control with such viatical settlenent broker

or _reqgistered agent;

(12) Wth respect to any viatical settlenent contract or
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i nsurance policy, for a viatical settlenent provider to know ngly

enter into a viatical settlenent contract with a viator if, in

connection with such viatical settlenent contract, anything of

value will be paid to a viatical settlenent broker or an agent

regi stered under this chapter as operating as a viatica

settl enent broker that is controlling, controlled by, or under

common control with such viatical settlenent provider or the

viatical settlenent purchaser, financing entity, or rel ated

provider trust that is involved in such viatical settlenment

contract:

(13) Issuing, soliciting, marketing, or otherw se pronoting

the purchase of an insurance policy for the purpose of or with

enphasis on settling the policy;

(14) Issuing or using a pattern of false, msleading, or

deceptive life expectancies:;

(15) Issuing, soliciting, marketing, or otherw se pronoting

stranger-originated life insurance;

(16) Attenpting to commt, assisting. aiding or abetting in

the conm ssion of. or conspiracy to conmt any act or oni Ssion

specified in divisions (B)(1) to (15) of this section.

Sec. 3916.18. (A) (1) No—person——shall——comit—afraudulent
vatecal—settleprent—act—
2> No person shall knowingly or intentionally interfere with

the enforcenent of the provisions of this chapter or

i nvestigations of suspected or actual violations of this chapter.

£3+(2) No person in the business of viatical settlenents
shall knowi ngly or intentionally permt any person convicted of a
felony involving dishonesty or breach of trust to participate in

t he business of viatical settlenents.

(B)(1) Each viatical settlenent contract and each application
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for a viatical settlenent, regardless of the formof transm ssion
shall contain the follow ng statenent or a substantially sinilar

statenent:

"Any person who knowi ngly presents false information in an
application for insurance or viatical settlenment contract is

guilty of a crime and may be subject to fines and inprisonnent.”

(2) The lack of a statenent as required in division (B)(1) of
this section does not constitute a defense in any prosecution for

a fraudulent viatical settlenent act.

(O (1) Every person engaged in the business of viatical
settl ements having know edge or a reasonable belief that a
fraudul ent viatical settlenment act is being, will be, or has been
conmtted shall provide to the superintendent of insurance the
i nformation required by the superintendent. The person shal
provide the infornmation in a manner prescribed by the

superi nt endent .

(2) Every person having knowl edge or a reasonabl e belief
suspicion that a fraudulent viatical settlenment act is being, wll
be, or has been committed may provide to the superintendent the
information required by the superintendent. The person shal
provide the information under this division in a manner prescribed

by the superintendent.

(D)(1) No civil liability shall be inposed on, and no cause
of action shall arise from a person's furnishing infornation
concerni ng suspected, anticipated, or conpleted fraudul ent
viatical settlenent acts or suspected or conpleted fraudul ent
i nsurance acts, if the information is provided to or received from

any of the foll ow ng:

(a) The superintendent, or the superintendent's enpl oyees,

agents, or representat i ves;

(b) Law enforcenment or regulatory officials of this state,
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anot her state, the united-states United States, or a political
subdi vision of this state or another state, or any enpl oyee,

agent, or representative of any of those officials~_

(c) A person involved in the prevention and detection of
fraudul ent viatical settlenent acts or any agent, enployee, or

representative of any person so involved;

(d) The NAIC, national—association—-of—securities—dealers
NASD) financial industry regulatory authority (FINRA), the north
aferean Anerican securities apndirnistrators administrators

associ ati on (NASAA), any enpl oyee, agent, or representative of any
of those associations—,_ or other regulatory body overseeing life

i nsurance, viatical settlenments, securities, or investnent fraud;

(e) The life insurer that issued the life insurance policy er
certifiecate covering the life of the insured.

(2) The immunity provided in division (D)(1) of this section
shall not apply to any statenent nade with actual nalice. In an
action brought against a person for filing a report or furnishing
other information concerning a fraudul ent viatical settlenent act
eF—a—fraudulent—nsurance—aet, the party bringing the action shal
pl ead specifically any allegation that the immunity provided in
division (D)(1) of this section does not apply because the person
filing the report or furnishing the information did so with actua

mal i ce.

(3) If a person is the prevailing party in a civil action for
l'i bel, slander, or any other relevant tort arising out of
activities in carrying out the provisions of this chapter, if the
prevailing party is a person identified in division (D)(1) of this
section and the inmunity described in that division applies to the
person, and if the party who brought the action was not

substantially justified in doing so, the person who is the
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prevailing party is entitled to an award of attorney's fees and

costs arising out of the action. However, the person is not

entitled to an award of attorney's fees if the person provided

i nformation about the person's own fraudul ent viatical settlenent

acts. For purposes of this division, an action is "substantially
justified" if it had a reasonable basis in law or fact at the tinme

that it was initiated.

(4) This section does not abrogate or nodify any conmon | aw
or statutory privilege or inmunity enjoyed by a person descri bed

in division (D)(1) of this section.

(E) (1) The documents and evi dence provided pursuant to
division (D) of this section or obtained by the superintendent in
an investigation of any suspected or actual fraudulent viatical
settlement act is privileged and confidential, is not a public
record open for inspection under section 149.43 of the Revised
Code, and is not subject to discovery or subpoena in a civil or

crimnal action.

(2) Division (E)(1) of this section does not prohibit release
by the superintendent of any docunment or evidence obtained in an
investigation of suspected or actual fraudul ent viatica

settlenment acts, in any of the follow ng manners or circunstances:

(a) In any adninistrative or judicial proceeding to enforce

any | aws admnister adm nistered by the superintendent;

(b) To any | aw enforcenment or regul atory agency of this
state, another state, the united-states United States, or a
potiteal political subdivision of this state or another state, to

an organi zation established for the purpose of detecting and
preventing fraudul ent viatical settlenment aet acts, or to the NAG-
NAI C,

(c) At the discretion of the superintendent, to a person in

the business of viatical settlenments that is aggrieved by a
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fraudul ent viatical settlenent act.

(3) Rel ease of docunents and evi dence under division (E)(2)
of this section does not abrogate or nodify the privil ege granted

in division (E)(1) of this section.

(F) The provisions of this chapter do not do any of the

fol |l ow ng:

(1) Preenpt the authority or relieve the duty of any other
| aw enforcenment or regul atory agencies to investigate, exam ne, or

prosecute suspected viol ations of |aw,

(2) Prevent or prohibit a person fromdisclosing voluntarily
any information concerning viatical settlenment fraud to a | aw
enforcenment or regul atory agency other than the departnent of

i nsur ance;

(3) Limt any power granted el sewhere by the law of this
state to the superintendent or an insurance fraud unit to
i nvestigate and exani ne possible violations of Iaw and to take

appropriate action agai nst wongdoers.

(G (1) Viatical settlement providers and viatical settlenent
brokers shall adopt and have in place antifraud initiatives
reasonably cal cul ated to detect, prosecute, and prevent fraudul ent
viatical settlenent acts. At the discretion of the superintendent,

the superintendent may order, or a H--ecensee viatical settlenent

provider or viatical settlenment broker may request and the

superintendent may grant, any nodifications of the follow ng
required initiatives described in divisions (G (1)(a) and (b) of
this section that are necessary to ensure an effective antifraud
program The nodifications nay be nore or less restrictive than
the required initiatives so long as the nodifications nay
reasonably be expected to acconplish the purpose of this section.
Antifraud initiatives under this division shall include all of the

fol | owi ng:
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(a) Fraud investigators, who may be |icensed viati cal
settlenment provider or licensed viatical settlenent broker

enpl oyees or independent contractors;

(b) An antifraud plan that includes, but Ret is not limted

to, all of the follow ng:

(i) A description of the procedures for detecting and
i nvestigating possible fraudul ent viatical settlenent acts and
procedures for resolving material inconsistencies between nedical

records and insurance applications;

(ii) A description of the procedures for reporting possible

fraudul ent viatical settlenent acts to the superintendent;

(iii) A description of the plan for atif+aud antifraud

education and training of underwiters and other personnel;

(iv) A description or eharp chart outlining the
organi zati onal arrangenent of the antifraud personnel who are
responsi ble for the investigation and reporting of possible
fraudul ent viatical settlenent acts and investigating unresol ved
mat eri al i nconsi stenci es between nedi cal records and insurance

applications;

(v) A description of the procedures used to performinitial

and continuing review of the accuracy of |life expectancies used in

connection with a viatical settlenent contract.

(2) The superintendent, by rule adopted in accordance with
Chapter 119. of the Revised Code, may require that antifraud plans
requi red under division (G (1) of this section be subnitted to the
superintendent. If the superintendent requires that antifraud
pl ans be submitted to the superintendent, the plans so subnitted
are privileged and confidential, are not a public record open for
i nspection under section 149.43 of the rewised—eede Revi sed Code,

and are not subject to discovery or subpoena in a civil or

crimnal action.
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(H No insurer that issued a policy being viaticated shall be

responsi bl e, under this chapter, for any act or onission of a

viatical settlenent broker or viatical settlenent provider arising

out of or in connection with the viatical settlenent transaction

unl ess the insurer receives conpensation for the placenment of a

viatical settlenent contract fromthe viatical settl enent provider

or viatical settlenent broker in connection with the viatica

settl enent contract.

Sec. 3916.19. (A In addition to the penalties and ot her
enf orcement provisions contained in this chapter, if any person
vi ol ates any provision of this chapter or any rule or regul ation

i mpl ementing any provision of this chapter that constitutes a

fraudul ent viatical settlenment act, the superintendent of

i nsurance nmay seek an injunction in a court of conpetent
jurisdiction and nay apply for any tenporary or pernanent order
that the superintendent determines is necessary to restrain the

person fromcomritting the violation

(B) Any person damaged by any act of a person in violation of
any provision of this chapter may bring a civil action against the
person commtting the violation in a court of conpetent
jurisdiction. A civil action brought under this division does not
precl ude the superintendent from exercising any regul atory,
enforcement, or other authority available to the superintendent

under this chapter.

(O In addition to the penalties and ot her enforcenent
provi sions contained in this chapter, any person who viol ates any

provision of this chapter that constitutes a fraudulent viatical

settlenment act is subject to a civil penalty of up to ten thousand
dollars per violation. Inposition of civil penalties described in

this division shall be pursuant to an order of the superintendent

i ssued under Chapter 119. of the Revised Code. The
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superintendent's order may require a person found to be in
violation of this chapter to nmake restitution to persons aggrieved

by violations of this chapter.

(D) Any transaction related to the sale or financing of an

interest or investnent in a viatical settlenent is subject to
Chapter 1707. of the Revised Code and the rul es adopted

thereunder. Nothing in this chapter shall preenpt, supersede, or

limt the application of Chapter 1707. of the Revised Code and the

rul es adopt ed thereunder.

Sec. 3916.20. The superintendent of insurance nay adopt rules
in accordance with Chapter 119. of the Revised Code for purposes
of inplenenting this chapter, including, but not limted to, rules

that do the foll ow ng:

(A) Govern the relationship and responsibilities of beth
insurers and, viatical settlenent providers, and viati cal
settlenment brokers during the viatication of a life insurance
policy er—certificate.

(B) Establish standards for eval uating the reasonabl eness of
paynments under viatical settlement contracts for persons with a
termnal or chronic illness or condition. This authority includes,
but is not limted to, the regulation of discount rates used to
determ ne the anount paid in exchange for the assignnent,
transfer, sale, devise, or bequest of a benefit under a life

i nsurance policy er——eertificate insuring persons with a ternina

or _chronic illness or condition

(C) Establish appropriate licensing requirenents, fees, and
standards for continued licensure for viatical settlenent

providers and, viatical settlenent brokers, and |ife expectancy

provi ders;
; . I I I . . I
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. . . L .
viatical—settlepmpnt—brokers—

Sec. 3916.99. (A Woever violates section 3916.02 of the
Revi sed Code is guilty of a felony of the third degree.

(B) Whoever violates division (A5 of section 391618
3916. 171 of the Revised Code is guilty of a violation of section
2913. 02 of the Revised Code.

Section 2. That existing sections 3916. 01, 3916.02, 3916. 03,
3916. 05, 3916. 06, 3916.07, 3916.08, 3916.09, 3916.10, 3916.11,
3916. 12, 3916. 13, 3916. 14, 3916.15, 3916.16, 3916.17, 3916. 18,
3916. 19, 3916.20, and 3916.99 of the Revised Code are hereby

repeal ed.

Section 3. Division (A) of section 3916.02 as anended by this
act shall take effect 90 days after the effective date of this

act .

Section 4. Nothing in Chapter 3916. of the Revised Code as
anended by this act shall be construed as affecting the
incontestability period provided in division (C) of section
3915. 05 of the Revised Code.
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