IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

MARY TAYLOR, SUPERINTENDENT OF CASE NO. 09CVH 08 12492

INSURANCE, IN HER CAPACITY AS
LIQUIDATOR OF THE PHYSICIANS’

)
)
)
ASSURANCE CORPORATION, ) JUDGE LAUREL BEATTY
)
Plaintiff, )
)
v. )
)
THE PHYSICIANS’ ASSURANCE )
CORPORATION, )
)
Defendant. )

MOTION OF THE LIQUIDATOR FOR APPROVAL OF THE RELEASE AGREEMENT
ENTERED INTO BETWEEN THE PHYSICIANS’ ASSURANCE CORPORATION IN
LIQUIDATION AND THE UNITED STATES

Plaintiff Mary Taylor, Superintendent of Insurance, State of Ohio, in her capacity as
Liquidator (“the Liquidator”) of The Physicians® Assurance Corporation (“TPAC”), moves the
Court for an Order approving the Release Agreement entered into by and between TPAC and the
United States (“Release Agreement”). A copy of the Release Agreement is attached and

incorporated by reference herein as Exhibit 1. The grounds for this Motion are described more fully

in the attached Memorandum in Support.
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Respectfully Submitted,

MIKE DEWINE
Attorney General, State of Ohio

By Special Counsel:
CRABBE BROWN & JAMES LLP

Ch }étina L. Corl (0067869)
e}l‘ry H. James (0021773)
Crabbe Brown & James LLP

00 South Front Street, Ste. 1200
Columbus, Ohio 43215
Telephone: 614.229,4562
Facsimile: 614.229,4559
Email: CColil@CBJLawyers.com

Attorneys for Mary Taylor, Ohio Superintendent of
Insurance in her capacity as Liquidator of The
Physicians’ Assurance Corporation




MEMORANDUM IN SUPPORT

Plaintiff Mary Taylor, Superintendent of Insurance, State of Ohio, in her capacity as
Liquidator (“the Liquidator”) of The Physicians’ Assurance Corporation (“TPAC”) moves the Court
for an Order approving the Release Agreement entered into by and between TPAC and the United
States. A copy of the Release Agreement is attacht.;:d hereto as Exhibit 1. The Release Agreement
releases and discharges the Liquidator and the estate of TPAC from and any all liability under 31
U.S8.C. § 3713(b), subject to the terms and conditions contained therein,

On August 18, 2009, this Court issued an order placing TPAC in liquidation pursuant to
Chapter 3903 of the Ohio Revised Code and appointing the Ohio Superintendent of Insurance as the
Liquidator, Since then, the Liquidator has reviewed the books and records of TPAC, has identified
and collected, where reasonable, all known assets of TPAC, and has reviewed, valued and classified
all timely proofs of claims filed against the GTT estate.

O.R.C. § 3903.42 governs the priority of the distribution of claims from an insurer’s estate,
Under the statute,

The priority of distribution of claims from the insurer’s estate shall be in accordance
with the order in which each class of claims is set forth in this section. Every claim
in each class shall be paid in full or adequate funds retained for such payment before
the members of the next class receive any payment.

Among the various classes of claims established under O.R.C. § 3903.42, “Class 3” claims are
limited to claims of the federal government, See OHIO REV. CODE ANN. § 3903.42(C) (2009). In
the case of the estate of TPAC, there were no claims filed by the federal government.

To facilitate closure of the TPAC estate, the Liquidator of TPAC has entered into a
Release Agreement with the United States, a copy of which is attached hereto, which release is

expressly conditioned upon the approval of this Court. The Release Agreement provides for a




release of the Liquidator and the TPAC estate from any and all liability under § 31 U.S.C.
3713(b), subject to the terms and conditions therein.

Therefore, the Liquidator of TPAC moves the Court for an Order approving the Release
Agreement entered into by and between The Physicians® Assurance Corporation in Liquidation and
the United States.

Respectfully Submitted,

MIKE DEWINE
Attorney General, State of Ohio

By Speeial Counsel;
CRABBE BROWN & JAMES LLP

dstina L, Corl (0067869)
5{1’3/ H, James (0021773)
rabbe Brown & James LLP
00 South Front Street, Ste. 1200
Columbus, Ohic 43215
Telephone: 614.229.4562
Facsimile: 614.229.4559
Email: CColil@CBJLawyers.com

Attorneys for Mary Taylor, Ohio Superintendent of
Insurance in her capacity as Liquidator of The
Physicians’ Assurance Corporation




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Motion of
the Liquidator for Approval of the Release Agreement Entered into between The Physicians’
Assurance Corporation, in Liquidation and the United States was served upon the following via

Regular U.S. Mail, postage prepaid, and was also sent via email to Sharon. Williams(@usdoj.gov, on

al%
this day of October, 2011:

Sharon C. Williams

Trial Attorney

Department of Justice

Civil Division

1100 L Street, N.-W., Room 10016
Washington, D.C. 20005

Attorneys for The United States of America

The undersigned further certifies that a true and accurate copy of the foregoing Motion of
the Liquidator for Approval of the Release Agreement Entered into between The Physicians’
Assurance Corporation, in Liquidation and the United States was posted on the Liquidator’s

website (www.ohlig.com) substantially contemporaneous with the filing of this Motion and per

agreement and sent via email to the following non-parties:

Joshua D. Weber, Esq., Charles Misfud LLC
Brian Gianangeli, Esq., Charles Misfud LLC
Charles A. Misfud, Esq., Charles Misfud LLC

Christina L. Corl (0067869)




RELEASE AGREEMENT
In order to permit a distribution of the assets of the estate of The Physicians Assurance
Corporation (“TPAC"), pursuant to the orders of the Court of Common Pleas of Franklin County,
Ohio (“Court™), this Release Agreement is being executed by the United States aﬁd
Lynda G. Loomis, Chief Deputy Liguidator of TPAC (“Chief Deputy Liquidator™),

I. PARTIES
The parties to this Release Agreement are the United States and the Chief Deputy

Liquidator (collectively, the “Parties”).

. RECITALS
1. The Parties do not intend this Release Agreement to release any possible claims
the United States may have or may acquire against anyone for tax, fraud (including, but not

limited to, securities and iaension benefit frand), criminal liabilities, or liabilities and penalties to

_ the United States arising under 42 U.8.C. § 1395y(b).

2. Except for the express terms of this Reieasé Agreement, the Parties do not intend
to create, enhance, diminish, defeat or otherwise affect such claims, if any, as the United States
may have against the Chief Deputy Liquidator or the estate of TPAC.

3. The Parties understand that this Release Agreement may be subject to the

approval of the Court, which is supervising the liquidation of TPAC,

4, The United States enters into this Release Agreement in reliance upon the
representations of the Chiet Deputy Liquidator contained in her affidavits dated
 January 10, 2011, July 29, 2011, and October 20, 2011, attached as Bxhibits A, B, and C fo this

Release Agreement (*Affidavits”),

10, AGREEMENT

1. Except only for possible federal tax, fraud, criminal claims, or liabilities and

penalties to the United States arising nnder 42 U.S.C. § 1395y(b), the United States hereby
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releases and discharges the Chief Deputy Liquidator, Lynda G. Loomis, and the estate of TPAC
from any and all {iability under 31 U.S.C. §371 3(b) in connection with the TPAC liquidation.

2. Under the terms of this Release Agreement, the United States or its duly
authorized representative shall have the right, prior fo the destruction of TPAC’s records in
accordance with the orders of the Coprt, during normal business hours, on a date and at a location
agreed upon by the Parties, to inspect, and if it wishes, to copy at its own expense, such
documents, books, and records of the estate, and of the Chief Deputy Liquidator, as shall be
reasonably necessary fo determine the existence and amount of claims the United States may
have against the TPAC estate, or to determine the Chief Deputy Liquidator’s compliance with the
terms of this Release Agreement. No documents, books, or records of the estate or Chief Deputy
Liquidator may be destroyed unless notice is given to the United States of any motion filed with
the Court requesting approval of the destruction. If the Chief Deputy Liquidator does not request |
approval from the Court, she must obtain prior written authorization from the United States
before destruction of any documents, books, or records of the estate or Chief Dei)uty Liquidator.

3. Except for the express undertakings of the Chief Deputy Liguidator and the
United States in this Release Agreement, nothing in this Relcase Agreement shall be construed

(a to establisﬁ or perfect any claims, éubstantive rights, or procedural rights
of the United Stafes; |

(b)  tolimit, restrict, diminish, or defeat any claims, substantive rights, or
procedural rights of the United States; '

()  to establish or perfect any objections or defenses, substantive rights, or
procedural rights of the Chief Deputy Liguidator; or

(d)  to limit, restrict, diminish, or defeat any defenses, substantive rights, or
procedural rights of the Chief Deputy Liguidator.

4, The Parties agree that this Release Agreement shall not be effective unless and

until it is approved by the Court, if approval is required, and the time for appeals of any such




approval has expired. The Parties further agree to cooperate with each other in seeking prompt

approval of this Release Agreement from the Court, including but not limited to making the

necessary witnesses available for testimony considered necessary or appropriate to provide the

‘Court with an adequate record upon which to approve this Release Agreement.

Dated: /0//.;.0/ s

T By Sharon C. Willigms T T

Dated: /J //”-ﬂ / i

e 2C Y e

Trial Atforney

Civil Division

Depariment of Justice
Attorney for the United States

7" " Lynda G, Loomis
Chief Deputy Liquidator
The Physicians Assurance Corporation,
In Liguidation




EXHIBIT A




Office of the Okio Yuswrance Liguidntor -

The Physicisns Assurance Corporation, in Liguidétion

: (In Liguidation) ,
50 W, Town Street, Suite 350 . | Telephone:  614-487-9200
Columbus, Oliio 43215-4127 Facsimfle:  614-487-0418
AFFIDAVIT-OF LYNDA G: LOOMES
CHIEF DEPUTY LIQUIDATOR

Yeinuary f0 L‘}%ﬂll |

L Lynda Gl LOO]JJJ.S in my capaczty as Chief Deputy Liguidstor of The- Physmzms A}ssurance .

Corpnratwn, havmg been o appointed by this Court of Commion. Pléas of Franklin Comty, Ohio

in Caise No. 09CVHOE-12492, Huilson v, The Physicm Assurance Corporaﬁon in its: O‘der-"' o

datedd- Aigust-18; 2009; pon personal knowldze and informiation-knbwato'meior supplisdio:
me by othiers. upon: whom I rély in my capacify as Chief Deputy Liquidator, make the following -
staternent under oath” _

1.

90

The: Physzc;ans Assutante Corporation (zeferred, fo as “”‘PAC” or “the companf’) wasan
Ohio dom.tcﬂed ISTrancs. compauy moorporated oL Decembar 2, 2005; that wag licénsed

to mad Wrotf: heaiﬂl mswanoe in Ohio.

g
N '

ciawas agamst TPAC

TPAC was authorized to provzde insurance a,_,ams’r accidents to. persons, szckness or

terHpoTary or parmm#mt ' disability; to make insurance upon the Lives of mdmduals and
every type of insurance appertaining theteto or donsiected therewithy and” ‘0 grant, |
puehase; or dlspose of anmiities. . At the time of its liquidation, TPAC tvds’ only writing - -
health'i msurance Further, 'I‘PAC ras-only livensed to do bsiness in the State of Ohio;

Foﬂawmg m mCOIpDIaﬁ.OE.; the company operated under the name' The Physicians- .
Asstitahee Corporation or The Physzctans Assurance Corp. )

On August 18, 2009, TPAC was found to be insolvent and ordered . into hquldaﬁon

proceedings pursuant to Ohio Revised Code Chapter 3903, unider the jurisdiction of the
Cowt of Common Pleas: of Franklin' County, Ohis, A copy of the TPAC Liquidation
Ofider is atfached as Exhibit A and hereby incorporated by reference into this Afﬁdawt.
TPAC liad no subjidiaries.

Prior to Tts liquidation, 'I'.PAC used the follomng address: 300. West leson Bndge Road,
Suite 250, Worthihgton, Ohio 43085, which was its address at the time of its hqmdatxon.

TPAC did not write policies or bonds for the benefit of'the fedcral governmesnt or any of
its agencies.

The Physicians Assurancs Corporation Federal Rolease Affidavit—- Page t of2




10.
1.

12.

13.

There. are' no claims filed in the TPAC lignidation procaedjng, by federal agencies as of
the date. of this affidevit. The Liguidator issued Proof of Cleim forms to the- foJom
federat. ‘agencies, pone of which have been returned to-the L:quxdaisr for filing in the

TPAC hqmdatmn ‘proceeding:

a. L:qmda’cor Proof of Claim No. 8602203, issned to Department of Justice, PO,
Box 875, Ben Franklin Station, Washington DC 20044-0875;

b.  Liquidator Proof of Claim No, 92862215, issued to Department of Justics, Ath:
Shator Williams, PO Box 875, Ben Pranklin Station; Washington DC 20044-

0875; -
C. Liquldator Proof of Claim No. 349%)22@0 issued o Imternal Revenu_e Service,

Cincinnati, OH 45999-0012; ‘

d . qu,umator Proof of Claim Nos. 34002281, issued fo Infernal Revente Servics,
200 N High 5t., Columbus, OH 432135;

e,  Liquidator-Proof of Claim No. 19602214, issued to Center for Medicare &
Mediecaid Serviees, 7500 Secutity Blvd., Baltimore, MD 21244-1850;

f. Liguidator Proof of Claim' Mo, 8482119} issued to United States Tradeinark
Center, 1425 K Strect NW- Suite 350, Washmgf:on DC 20005,

" There 'were-no environmenial claims against TPAC,

There aré tio open ancillary receiverships for TPAC,

The claims list. for TPAC has beed domoadad into & CD & copy of which 15 provided.
with this Affidavit as Exhibit B, and beteby intorporated by reference into ﬂllS Affidavit

.A copy. of the most recent ﬁuanclal statement and a copy of the last tax return for TPAC

are attached hersto as Exhibits C and D end hereby incorporated by reference into this

The fiformation contained in this m"ﬁddvit is accurate and complete to the best of my knowledge.

Wﬂ?za//f—‘

1¥(da G. Loomis
Chief Deputy Liquidator _
The Physicians Assurance Corporation, In Liguidation

State of Ohio )
County of Franklin ) 8S

p EN
:fr‘ ,e,l“ !?ﬁ‘“‘
e, Hyswsa&s Assursnce Corporation Federal Release Affidavit — Page 2 of 2

Lynda G, Loomis, Chief Deputy. qumda_tor, personally appeared before me and
2 'the foregoing Affidavit in LIty presence on this _ /2 _.day of January, 2011,

Vidss £, Sk
ey i S 7 ekt /30 me




EXHIBIT B




" Oftce of the Ohto f;%s;:;mfzeeﬁgssgé@r |

The Physicians Asprramee C&rpomﬁam, in Liqtuéaﬁon '
(En Liegm&aacm}

+ S0°W, Towm Streot, Suite 350 Teléphons:  614:487-9200
. Gobimbus, Ohlo 432154197 ' Factimile;  614-487-0418

SUPPLEMZENTAL ARRIDAVET OF LYNDA G, LOGMIS
CHIEF DEPUTY LIQUIBA‘I‘OR

L Lynda G, Looxcus in my capaeity ‘as Chief Deplﬂy qumdator of The. Physzclans Assurancc-
Corporatlon, having been so appointed by the Court of f Cormmon Pleas of Franklin’ County, Ohio "
in Case No. 09CVH08-12492, Hudson'v. The Physiciuns. Assurémce Corporation; inits Ordey

' dated Angust 18 2009, upon persortal lcnowledgc ‘and information known to me or supplied to- Y

"me. by others upon whoin.] rely i my: capacity as Chiief Deputy quludator, ‘make tha followmg; -
staternent suPpiemenUng my January 10, 2011 Affidavit undef oath . .. '

L

[ d

The Physmlans Assitance Corporation- (referred to as “TPAC™ or “the" company”) ﬁ.rst '
sold insirance in July-2008., TPAC was liquidated op August 18,2009, All' TPAC-
pohcres terninated and/or were cancélled and coverage expited no later than 11:59 pm

on OCLOb‘BI' 2 2009;

; Under the tem:ns of TPAC's pohcxes any new clatms undgt. pohcles that temnaied atthe -

latest coverage date had 'to be réported before October 2, 2010, the one:year: limitation’
period.

The absolute final bar date of March 18,2011 wasa further bar on any new claims,
All:knowa claims have be adjudicated and ﬁstermined
The quudator mnderstands that the Section 111 MSP MRP reportmg re.qmrcments (1 e, 3

The Medicare Secondary: Payer Mandatory Insurer Reporting réfjuirements in-Section.
111 of the Medicare; Mediceid- and SCHIP Exterision Act of 2007, Public Law 100-173) :

pertain to Medicare coverage. It is further my understanding that these requirements did

not apply to TPAC at any time prior to- its August 18, 2009 Hquidation dats. I 'amt’

inforrned by TPAC's: third paity administrator (EBMC) that CMS did not require the
‘submission of .data on behalf of any of TPAC’s gioup-liealth plan recipients to the

"+ Coordination of Benefits Coordinator pnor to the August 18, 2009 hqmdahon date,

Tu this case, ‘the Liguidator doss not beheve that the Secrtmn 111 reportmg raqwremcntS' '

- ,apply to-the Liquxdator or the TPAC hqmdatxon, but if they do?

A 'Ihe Liquldafor confirmed that TPAC did not wiite any Medicare Supplemert .

. business. TPAC did not writs workers’ ¢ornpensation insurance. TPAC wrote only group -

health plan coverage and only in Ohio for the limited time period begmmng in July 2008
and endmg no later than Au,,mstl 8, 2009,

e et T 1 Y U —————— e el e 2




Suppiemantai Ai’ﬁdawt of Chief Depitty Liqmdator
Page 2.

B, ' The T1qu1daior is prepmno 1o make a final d:si:ﬁbuﬁon to’ allowe:d claunants and
close the TPAC Liquidation.  The Liquidator did not allow any claims filed by former
' péhcyholders or subscribers of TPAC. - Therefore, the Liguidator does nof.expect fo make,
any payment or distribution of TPAC assets to aty former policyholder or subseribsr of
TPAC or to any other mcﬁvxdual Therefore, n6 person who possibly has .or had

Medicare coverage will receive any dlsmbutmn of T’PAC assels from the Liquidator.

7. The L1qmdaior is "ware that the Ofﬁce of Ohw I:'{ealth Plans. Wlthm the Stale of Ohfo -
Department of Jobs and Pamaily Services (collectively, “ODIFS™Y paid soiie olésms ofa.

. Medicaid: beneficiary who ‘was formerly a TPAC insured. ODJFS informied the
“Liquidator that any claim sgainst TPAC resulting from this paymeit is ODIF §.claim.

' The informghon cc_miamed.m this affidavit is ‘accurate. and c“qmpie.te fo the best of ty knowledge;

Chief Deputy L1qu_déior : :
The Physicians Assmance Corporatwn IanqmdatLon .

State of Ohia )}
- Connty of Franklin® ) S8

-~

Lynda G. Loomis, Chief Deputy qumdaior, pcrsonally appeared before me and
- subgoribed the foreoomg A_fﬁdawtmmy presence or this Q\Q day of July, 2011,

Lbﬂha@:ﬁk%@'

”Otary Kyblic” prPZARETH) CHARE

BB, SITEOFGHO -
M tmﬁfﬁlssmﬂ E)(?FRES Y 22, 212
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EXHIBIT C




Office of the Ohio Insurance Liguidator

The Physieians Assurance Corporation, in Liquidation

(In Liguidation) °
50'W, Town Street, Suite 350 Telephone:  614-487-9200
Columbus, Ohio 43215-4197 - Facsimile: 614-487-9418
REVISED

SECOND SUPPLEMENTAL AFFIDAVIT OF
LYNDA G. LOOMIS, CHIEF DEPUTY LIQUIDATOR

1, Lynda G. Loomis, in my capacity as Chief Deputy Liquidator of The Physicians Assurance
Corporation, having been so appointed by the Court of Common Pleas of Franklin County, Ohio
in Case No, 09CVH08-12492, Hudson v. The Physicians Assurance Corporafion, in its Order
dated August 18, 2009, upon personal knowledge and information known to me or supplied fo
me by others upon whom I rely in my capacity as Chief Deputy Liquidator, make the following
stafement supplementing my January 10, 2011 Affidavit and my July 29, 2011 Supplemental:
Affidavit under oath:

L

b2

The Physicians Assurance Corporation (referred to as “TPAC” or “the company™) did not
have any policies that included coverage for tort Hability.

TPAC wrote only group health plan coverage in Ohio and therefore had policies that
included coverage for medical expenses as set forth in its policies.

There is only one (1) allowed claim in the TPAC liquidation, That claim is the claiin of

‘the Ohio Insurance Guaranty Fund, which will be paid on a pro-rata basis under Ohio

Revised Code § 3903.42. The Liquidator has not made any distribution payments, and
will not make any distribution payments, to any individual persons who are 63 years of
age or older, disabled, or otherwisc entitled to benefits under the Medicare
program, ‘

The Liquidator did not make any distribution payments, and will not make any
distribution payments, to TPAC polieyholders or subscribers pursuant to TPAC policies
covering medical expenses, By statute, all such post-liquidation payments were made by
the Ohio Tnsurance Guaranty Fund.

Because the Liquidator did not make any payments pursuant to TPAC policies, no
Medicare payments were found.

I believe that the Liquidator has fully complied with all reporting requirements of 42
U.8.C. § 1395y(b)(7) and (8), and all program instructions issued thereunder (presently
found at hitp//www.cms.gov/MandatorylnsRep/) because there is no distribution by the
Ligunidator to a Medicare beneficiary to report. The Liguidator has not reimbursed the
United States pursuant to 42 U.8.C. § 1395y(b)(2)(B) for Medicare payments that were

1




made by the Liquidator for items and services on behalf of Medicare beneficiaries whose
medical care should have been paid for by TPAC or whose medical care was, or should
have been, paid for pursuant to policies issued by TPAC because the Liguidator has not
made, and the Liquidator will not be making, any such payments,

The information contained in this affidavit is accurate and complete fo the best of my knowledge.

Lyns G, Loom:s
Clitef Deputy Liguidator
The Physicians Assurance Corporation, In Liquidation

State of Ohio- )
County of Franklin ) S8

Lynda G. Loomis, Chief Deputy Liquidator, personally appeared before me and
subscribed the foregoing Affidavit in my presence on this 20> day of October, 2011,

%Q: ﬁirwjd \ QQ@AL

Notary Pu ic
ELIZABETH CHASE

OTARY PUBLIC, STATE OF QHIG
E:&Y%OMMESSION EXPIRES HAY 22, 2012






