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March 2010

House Bill 125 of the 127th General Assembly created the Joint Legislative 
Study Commission on Most Favored Nation Clauses in Healthcare Contracts. 
Section Six of House Bill 125 required the Commission to provide the 
General Assembly with a report of its findings and recommendations. The 
Commission convened its first meeting in January 2009, and held its last 
meeting on March 9, 2010.   

The Commission was charged with studying the use and effect of most 
favored nation clauses in health care contracts, including the procompetitive 
and anticompetitive aspects of most favored nation clauses and the impact 
of such clauses on the availability of and accessibility to quality health 
care. After gathering the available information, the Commission reached 
consensus findings of fact and took votes on recommendations. The 
activities, findings and votes of the Commission are reflected in the attached 
Report.

Notably, HB 125 called for the Commission to issue a preliminary and final 
report. Instead of issuing two reports, the Commission decided to issue 
one report, which would represent both a preliminary and final report. With 
the issuance of the attached report, the work of the Joint Legislative Study 
Commission on Most Favored Nation Clauses in Healthcare Contracts is 
concluded.

I respectfully submit the Final Report of the Joint Legislative Study 
Commission on Most Favored Nation Clauses in Healthcare Contracts. 

Sincerely,

Mary Jo Hudson
Superintendent
Ohio Department of Insurance
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MosT FavoRed NaTioN CLauses 
iN HeaLTH CaRe CoNTRaCTs

eXecutive summarY

House Bill 125 of the 127th General Assembly required the creation of the Joint 
Legislative Commission on Most Favored Nation (MFN) Clauses in Health Care 
Contracts (the Commission). The Commission was charged with examining several 
aspects of the effect of these clauses on health care in Ohio. The scope of the 
Commission’s work included studying the procompetitive and anticompetitive 
aspects of MFN clauses; the impact of MFN clauses on health care costs and on 
the availability of and accessibility to quality health care; and the costs associated 
with the enforcement of MFN clauses. 

The Commission consisted of members representing hospitals, insurers, providers, 
employers, antitrust attorneys, and the Ohio Department of Insurance. Members 
were appointed by the General Assembly. The Commission met regularly over a 
13-month period to fulfill its charge.

In order to fulfill its charge, the Commission heard from two economists and an 
antitrust attorney with expertise in MFN clauses. The Commission also conducted 
two surveys of Ohio hospitals and insurers to collect Ohio specific information 
regarding the use of MFN clauses. While the surveys were not conducted using 
accepted statistical methods, they did provide information about the use of these 
clauses in Ohio. 

After gathering the available information, the Commission came to unanimous 
consensus on a number of factual findings, which include the following:

 a)  Whether an MFN clause is pro or anti competitive depends on the facts 
of the specific situation.

 b)  The Commission is not aware of any information addressing whether or 
not MFN clauses have a market-wide economic impact on health care 
costs in Ohio.

 c)  The Commission is not aware of any information addressing whether or 
not MFN clauses have a market-wide impact on the availability of and 
accessibility to quality health care in Ohio. 

 d)  The Commission conducted a survey of hospitals and insurers as to 
their experience with MFN clauses.

 e)  The surveys were not designed using accepted statistical methods. 
Responses were voluntary and blinded.  Hospital respondents to the 
survey reported the following information:

1.  Nine of the 13 large hospitals (which included hospital systems) 
and none of the six mid-size hospitals with MFN clauses 
reported that they would have given a lower price to another 
insurer in the absence of an MFN clause.
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2.  Six large hospitals or hospital systems and three mid-size 
hospitals reported that the existence of an MFN clause affected 
or discouraged them from entering into innovative payment 
methodologies with another insurer and six large hospitals or 
hospital systems and three mid-size hospitals reported that 
they did not.

3.  15 of 19 responding hospitals or hospital systems with MFN 
clauses use measures, such as price buffers, to ensure that an 
MFN clause is not violated.  

 f)  There are costs to some insurers and hospitals associated with the 
enforcement of some MFN clauses.

The Commission also voted on the two recommendations required of it by the 
General Assembly. By a vote of 8 to 3, the Commission voted to recommend that 
the Ohio Legislature prohibit or restrict MFN clauses in health care contracts. 
Also, the Commission unanimously voted against recommending that the Ohio 
Legislature extend the two year moratorium on MFN clauses in health care 
contracts between hospitals and contracting entities. A listing of how members of 
the Commission voted is attached as Appendix A-2.
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1 For the entire text of Section Six of HB 125, see Appendix A-1.
2 The term “contracting entities” means any person that has a primary business purpose of contracting 
with participating providers for the delivery of health care services.
3 The term “providers” means a physician, podiatrist, dentist, chiropractor, optometrist, psychologist, 
physician assistant, advanced practice nurse, occupational therapist, massage therapist, physical 
therapist, professional counselor, professional clinical counselor, hearing aid dealer, orthotist, 
prosthetist, home health agency, hospice care program, or hospital, or a provider organization or 
physician-hospital organization that is acting exclusively as an administrator on behalf of a provider to 
facilitate the provider’s participation in health care contracts.  

i. introduction/BacKground

The Joint Commission on Most Favored Nation (MFN) Clauses in Health Care 
Contracts (the Commission) was created by House Bill 125 (HB 125)1 of the 
127th Ohio General Assembly. Passed in 2008, the bill included restrictions on 
the use of MFN clauses in health care contracts between contracting entities2 and 
providers3. House Bill 125 was subsequently amended by HB 493 of the 127th 
General Assembly. Together, these bills permanently banned the use of MFN 
clauses in health care contracts between contracting entities and providers that are 
not hospitals. With respect to hospitals, the bills placed a two-year moratorium on 
the use of MFN clauses subject to a possible one-year extension by the General 
Assembly.

In HB 125, the General Assembly defined MFN clauses as a provision in a health 
care contract that does any of the following: 

 a)  prohibits, or grants a contracting entity an option to prohibit, the 
participating provider from contracting with another contracting entity to 
provide health care services at a lower price than the payment specified 
in the contract;

 b)  Requires, or grants a contracting entity an option to require, the 
participating provider to accept a lower payment in the event the 
participating provider agrees to provide health care services to any other 
contracting entity at a lower price; 

 c)  requires, or grants a contracting entity  an option to require, termination 
or renegotiation of the existing health care contract in the event the 
participating provider agrees to provide health care services to any other   
contracting entity at a lower price; or 

 d)  requires the participating provider to disclose the participating provider’s 
contractual reimbursement rates with other contracting entities.

MFN clauses emerged as an issue for providers during deliberation of the 
legislation. During testimony on the bill, some interested parties categorized MFN 
clauses as unfair and anticompetitive. Some interested parties characterized MFN 
clauses as fair and procompetitive.

MosT FavoRed NaTioN CLauses 
iN HeaLTH CaRe CoNTRaCTs
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Ultimately, HB 125, as amended by HB 493, prohibited contracting entities from 
doing any of the following: a) offering to a provider other than a hospital a health 
care contract that includes a MFN clause; b) entering into a health care contract 
with a provider other than a hospital that includes a MFN clause; and c) amending 
an existing health care contract previously entered into with a provider other than 
a hospital to include a MFN clause. With respect to a contracting entity and a 
hospital, no health care contract that includes a MFN clause shall be entered into, 
and no health care contract at the instance of a contracting entity shall be amended 
or renewed to include a MFN clause, for a period of two years after the effective 
date of HB 125 (i.e. June 25, 2008), subject to possible extension for one additional 
year by the General Assembly. The General Assembly included in HB 125 a study 
commission dedicated to examining the use and prevalence of MFN contracts. 
To fulfill the charge of HB 125, the Ohio General Assembly appointed seventeen 
individuals representing all sectors of the health care market to the Commission. 
Constituencies represented by Commission members include hospitals, insurance 
companies, providers, antitrust attorneys, and employers. The Commission 
was chaired by Mary Jo Hudson, the Superintendent of the Ohio Department of 
Insurance (ODI). ODI staff was responsible for providing administrative support to 
the Commission.

The Most Favored Nations Study Commission was charged with investigating the 
following:

 1) The procompetitive and anticompetitive aspects of MFN clauses;

 2)  The impact of MFN clauses on health care costs and on the availability 
of and accessibility to quality health care;

 3) The costs associated with the enforcement of MFN clauses;

 4)  Other state laws and rules pertaining to MFN clauses in their health care 
contracts; and

 5) Other matters deemed relevant by the Commission.

In addition to studying MFN clauses, the Commission was charged with making 
recommendations to the General Assembly on whether to extend the two year 
moratorium on MFN clauses in health care contracts between hospitals and 
contracting entities for a period of up to one additional year; and whether to prohibit 
or restrict MFN clauses in health care contracts.

memBers of the commission

The Commission was comprised of the following individuals representing the 
following constituencies.
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 • Leigh Brock-Webster-Cleveland Clinic (representing hospitals)

 •  Senator Capri Cafaro-Ohio Senate (representing the minority party of 
the Senate)

 • Dr. Stuart Chesky-KePRO (representing a provider who is an individual)

 •  Michelle Daniels-Aetna (representing contracting entities regulated by 
the Department of Insurance under Title XXXIX of the Revised Code)

 •  Philip Derrow-Ohio Transmission Corporation (representing an 
employer that pays for the health insurance coverage of its employees)

 •  Robert S. (Binem) Dizenhuz-Anthem Blue Cross and Blue Shield 
(representing contracting entities regulated by the Department of 
Insurance under Title XVII of the Revised Code)

 •  Representative Dan Dodd-Ohio House of Representatives (representing 
the majority party of the House of Representatives)

 •  Lisa Han-Squire, Sanders, and Dempsey (licensed attorney with an 
expertise in antitrust law who represents providers)

 • Superintendent Mary Jo Hudson-Ohio Department of Insurance

 •  Representative Matt Huffman-Ohio House of Representatives 
(representing the minority party of the House of Representatives)

 •  Thomas Kniery-United Healthcare (representing contracting entities 
regulated by the Department of Insurance under Title XVII of the 
Revised Code)

 •  Dr. William Kose, Blanchard Valley Regional Health Center 
(representing a provider who is an individual)

 •  Laura Kuykendall-Vorys, Sater, Seymour and Pease (licensed attorney 
with an expertise in antitrust law who represents contracting entities that 
have used most favored nation clauses in their health care contracts 
and that are regulated by the Department of Insurance under either Title 
XVII or Title XXXIX of the Revised Code)

 •  Chad Matteson-CIGNA (representing contracting entities regulated by 
the Department of Insurance under Title XXXIX of the Revised Code)

 •  Michele Napier-Mercy Health Partners (representing hospitals)

 •  Senator Bill Seitz-Ohio Senate (representing the majority party of the 
Senate)

 •  Dr. Wayne Wheeler- Southern Ohio Medical Center (representing a 
provider who is an individual)

MosT FavoRed NaTioN CLauses 
iN HeaLTH CaRe CoNTRaCTs
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II. FIndIngs

After considering the available information, the Commission decided to develop 
findings upon which it could reach consensus. The following are the unanimous 
findings of the Commission.

1) Findings as to the procompetitive and anticompetitive aspects of MFN clauses

 a)  The available literature on the effects of MFN clauses in healthcare 
contracts includes theories of procompetitive market effects as well as 
theories of anticompetitive market effects. 

 b)  There is little empirical evidence that supports either the procompetitive 
or anticompetitive market impact theory.

 c)  Enforcement actions by state and federal antitrust regulators do not lead 
to any overarching conclusions as to whether MFN clauses are always 
pro or anticompetitive. Each case is inherently fact specific.

 d)  Whether an MFN clause is illegal under state or federal antitrust laws 
depends on the facts of the case.  Under antitrust laws, MFN clauses 
are not per se legal, but they are also not per se illegal.

 e)  Whether an MFN clause is pro or anticompetitive depends on the facts 
of the specific situation.

 f)  In order to determine with certainty whether MFN clauses have a 
market-wide pro or anticompetitive economic impact within Ohio, an 
empirical study would need to be performed.

 g)  An empirical economic study of MFN clauses in Ohio would need to 
include a comprehensive analysis of a defined market that isolates the 
effects of MFN clauses on that market, while controlling for all other 
factors.

 h)  Dr. William Lynk advised the Commission that conducting a proper 
economic study with respect to MFN clauses in Ohio would be a 
complicated undertaking that would take considerable time, expense 
and effort. The study would likely take over a year to perform and the 
costs would be significant.

 i)  The Commission decided not to undertake an empirical economic study 
of the market wide effects of MFN clauses in Ohio because of time and 
cost constraints.   

 j)  The only empirical economic study discovered by the Commission as 
to the effects of MFN clauses on health care markets was performed 
by Dr. William Lynk and is entitled, “Some Basics About Most Favored 
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Nation Contracts in Health Care Markets,” 45 Antitrust Bulletin 491 
(Summer 2000).  

 k)  As to his study, Dr. Lynk spoke to the Commission and stated the 
following: 

 i.  MFN clauses in health care contracts are not automatically 
pro or anticompetitive.

 ii.  The findings of his study on the impact of MFN clauses 
involving hospitals in Philadelphia and physicians in Rhode 
Island approximately 15 years ago might or might not 
necessarily apply to the current market in Ohio.

 iii.  Dr. Lynk’s study was designed to analyze the impact of MFN 
clauses on price and did not consider the impact of MFN 
clauses on non-price terms.

 iv.  Dr. Lynk was unaware of any study that considered the 
impact of MFN clauses on non-price terms.

 v.  Dr. Lynk’s study did not consider the long term effects of MFN 
clauses on providers, employers or consumers.

 vi.  Dr. Lynk acknowledged his study took into account 
government payers without MFN clauses.

2)  Findings as to the impact of MFN clauses on health care costs and on the 
availability of and accessibility to quality health care

 a)  The Commission is not aware of any information addressing whether or 
not MFN clauses have a market-wide economic impact on health care 
costs in Ohio.

 b)  The Commission is not aware of any information addressing whether or 
not MFN clauses have a market-wide impact on the availability of and 
accessibility to quality health care in Ohio. 

 c)  The Commission conducted a survey of hospitals and insurers as to 
their experience with MFN clauses. The surveys were not designed 
using accepted statistical methods. Responses were voluntary and 
were blinded. The insurer survey was sent to all life and health insurers 
licensed to write health insurance in Ohio. 35 responses were received 
which represented over 90% of the insured lives in Ohio. The hospital 
survey was sent to 157 hospital chief financial officers representing 
189 hospitals, which comprise approximately 96% of general medical 
surgical hospitals in Ohio. Responses were received from 60 hospitals 
or hospital systems to the initial survey and 44 hospitals or hospital 
systems to the follow-up survey. Hospital systems that responded 

MosT FavoRed NaTioN CLauses 
iN HeaLTH CaRe CoNTRaCTs



13

provided information as to multiple hospitals. Hospital respondents to 
the follow-up survey reported the following information:

i.  Nine of the 13 large hospitals (which included hospital 
systems) and none of the six mid-size hospitals with MFN 
Clauses reported that they would have given a lower price to 
another insurer in the absence of an MFN clause.

ii.  Six large hospitals or hospital systems and three mid-size 
hospitals reported that the existence of an MFN clause 
affected or discouraged them from entering into innovative 
payment methodologies with another insurer and six large 
hospitals or hospital systems and three mid-size hospitals 
reported that they did not.

iii.  15 of 19 responding hospitals or hospital systems with MFN 
clauses use measures, such as price buffers, to ensure that 
an MFN clause is not violated.  

3) Findings as to the costs associated with the enforcement of MFN clauses

 a)  There are costs to some insurers and hospitals associated with the 
enforcement of some MFN clauses. 

In response to the Commission surveys, some hospitals and insurers 
reported participating in audits to enforce some MFN clauses.  Of 
the 27 responding hospitals with MFN clauses, 10 reported having 
been audited within the past 5 years. Responding insurers reported 
conducting 35 audits within the past 5 years. 

 b)  Some hospitals reported both direct and indirect costs associated with 
audits initiated by insurers with MFN clauses.

 c)  Some hospitals reported costs related to enforcement of MFN clauses, 
and the reported costs varied from the costs associated with normal 
operations to an expense of $48,000 for third party services related to 
an audit.

 d)  Insurers with MFN clauses reported that they incurred less than $1 
million in costs related to audits performed over the last 5 years.   

 e)  Comments from some hospitals in response to the survey indicated 
that the presence of an MFN clause requires hospitals to continuously 
monitor for compliance, requiring additional staff which adds cost.

4)  Findings as to other state laws and rules pertaining to MFN clauses in their 
health care contracts

 a)  The Commission has determined that 14 other states have passed laws 
to prohibit or restrict MFN clauses in healthcare contracts. Those states 
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are: Alaska, California, Idaho, Indiana, Kentucky, Maryland, Minnesota, 
New Hampshire, New Jersey, New York, Rhode Island, Vermont, 
Washington and West Virginia.  

 b)  The Commission is not aware of any empirical evidence or analytical 
studies that address the market-wide effects of these laws in these other 
states.

5) Findings as to other matters deemed relevant by the Commission.

 a)   The insurer survey showed that two types of MFN clauses are being 
used in Ohio: (1) Comparable Rate – Under this type of clause, the 
provider would guarantee the contracting insurer that it would not 
charge a competitor a rate for a specified service that was less than 
the rate that it charged the insurer with the MFN clause. If the provider 
did negotiate a lesser rate, it would be obligated to offer a comparable 
rate to the insurer with the MFN clause. (2) Better Than Rate – Under 
this type of clause, the provider would guarantee the contracting insurer 
that any rate that was charged for a specific service would be a certain 
percentage below the lowest rate the provider charged a competing 
insurer for the same service.

 b)  The “comparable rate” was found to be the predominant type of MFN 
clause used in Ohio.

 c) MFN clauses have supporters and opponents.

 d)  MFN clauses are one of many terms that are negotiated during 
negotiations between insurers and hospitals.

 e)  MFN clauses are used in a variety of circumstances, and are not 
necessarily exclusive to contracts between insurers and hospitals.

 f)  All members and stakeholders were provided opportunities to bring in 
witnesses and to present facts and opinions to the Commission.

 g)  Other than Dr. William Lynk and Dr. Michael Morrisey, no other 
economists were identified by the Commission as having published 
works on the economic impacts of MFN clauses. These were the only 
two economists to present to the Commission.

 h)  The Commission has decided to conclude its work with the issuance of 
this report.  

MosT FavoRed NaTioN CLauses 
iN HeaLTH CaRe CoNTRaCTs
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iv. recommendations of the commission

On February 26, 2010, the Commission met to vote on two recommendations. 

First, by a vote of 8 to 3, the Commission voted in favor of recommending that the 
Ohio Legislature prohibit or restrict MFN clauses in health care contracts. 

Second, the Commission unanimously voted against recommending that the 
Ohio Legislature extend the two–year moratorium on MFN clauses in health care 
contracts between hospitals and contracting entities.

A list of how each member of the Commission voted is attached as Appendix A-2.

v. activities of the commission

Meetings of the Commission

The Commission began its work in January 2009 and held regular meetings to 
conduct its work. These meetings are detailed below. 

 January 29, 2009 Meeting

At the first meeting, the Commission reviewed HB 125, including the definition of 
MFN clauses, the prohibitions and restrictions on MFN clauses, and the charge of 
the Commission.

The Commission discussed that the General Assembly in HB 125 and HB 493 
instituted a permanent ban on MFN clauses with respect to providers that are not 
hospitals. As to hospitals, the General Assembly instituted a two-year moratorium 
and asked the Commission to make recommendations as to whether to extend 
the moratorium and whether to prohibit or restrict MFN clause permanently. As a 
result, the Commission decided to focus its study and analysis on MFN clauses 
involving hospitals.

The Commission also discussed how to complete its work. The Commission 
talked of investigating the prevalence, type, and use of MFN clauses in Ohio 
before making recommendations. The Commission discussed doing an Ohio-
specific, market-wide, economic study of MFN clauses to determine whether 
the clauses are pro-or anticompetitive and their impact on the cost and quality 
of health care. The Commission decided to first conduct a survey of payors and 
providers in Ohio. The Commission asked ODI to begin work on a draft survey 
and decided to revisit the issue of an economic study after the survey was 
completed.

At the first meeting, Robert Jones, an antitrust attorney from the Chicago office of 
Jones Day, provided an overview of MFN clauses from an antitrust perspective 
and his testimony is detailed in Section Five of this report below.
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 March 12, 2009 Meeting

At the March 12, 2009 meeting, the Commission focused on developing the survey 
to payors and providers on the use, prevalence, and impact of MFN clauses in 
Ohio. In advance of the meeting, ODI staff completed a draft survey of survey 
questions. These initial drafts were reviewed and the Commission discussed what 
other issues should be addressed by the survey.

To continue work on the survey methodology and questions, the Commission 
decided to form three working groups and invited anyone who wanted to be 
involved to participate in drafting sessions. One working group was to draft the 
insurer survey, one was to draft the hospital survey, and one was to examine 
and address confidentiality issues. The working groups were to report back to the 
Commission at the next meeting.

 May 14, 2009 Meeting

During the May 14 meeting, the Commission reviewed the work of the work 
groups. Questions on both surveys were reviewed and Commission members 
had the opportunity to comment on the surveys. The Commission decided to limit 
survey questions to MFN clauses currently in effect or in effect during the last five 
years. Likewise, questions about audits and enforcement were limited to the past 
five years.

It was determined that the ODI would send out both surveys under its authority 
under Section 3901.011 of the Ohio Revised Code. The individual survey 
responses are considered confidential market analysis work papers pursuant to 
Section 3901.48(C) of the Ohio Revised Code. ODI would review the responses 
and report the results on an aggregate basis with the individual information de-
identified.

 September 10, 2009 Meeting

On September 10, 2009, ODI reported back to the Commission on the survey.

On July 2, 2009, ODI distributed the surveys to all member hospitals of the Ohio 
Hospital Association (OHA). The chief financial officers of each hospital and 
hospital system received the survey. In total, the survey was sent to 157 individual 
hospitals and hospital systems. Hospital systems were asked to respond on behalf 
of all their member hospitals.

On July 2, 2009, the insurer surveys were sent to the 411 life and health insurers 
licensed to do business in Ohio. Insurers were not required to complete the survey 
if they did not contract with providers or they no longer wrote health insurance 
business in Ohio. Responses to the survey were requested by August 14, 2009.

ODI staff compiled the survey results. The de-identified results were presented to 
the Commission on September 10, 2009 and are detailed in Section Three of this 
report below. A Power Point presentation shown at the September 10th meeting is 

MosT FavoRed NaTioN CLauses 
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also attached as Appendix A-3.

At this meeting, the Commission determined that follow-up surveys of both 
the hospitals and insurers were needed to obtain additional information. All 
Commission members and anyone else who wanted to participate were invited to 
work on the surveys.

 November 12, 2009 Meeting

At the November 12, 2009 meeting, ODI reported back to the Commission on the 
follow up survey.  ODI reported that the follow-up survey was sent out to the same 
recipients of the initial survey. Responses to the follow up survey were requested 
by October 23, 2009.

In the weeks following the survey response date, ODI staff compiled the results 
of the survey.   The de-identified results were presented to the Commission on 
November 12, 2009, including a PowerPoint presentation which is attached to 
this report as Appendix A-4.The actual results of the follow up presentation are 
detailed in this report in Section Four below.   Commission members were given an 
opportunity to discuss the results of the surveys and to make suggestions as to the 
next course of action.

At the November 12, 2009 meeting, Dr. Michael Morrisey testified to the 
Commission.  Dr. Morrisey is an economics professor at University of Alabama at 
Birmingham who has written a text book that includes an overview of the economic 
principles and theories that apply to MFN clauses.  Dr. Morrisey’s testimony to the 
Commission is detailed in Section Five of this report below.  Dr. Morrisey testified 
that MFN clauses can be procompetitive or anticompetitive depending on the 
situation.  He gave an overview of the economic principles and theories that apply 
to MFN clauses, and answered the questions of Commission members.  

 January 10, 2010 Meeting

At the January 10, 2010 meeting, Dr. William Lynk testified to the Commission.  Dr. 
Lynk is an economist with Compass Lexecon Services that authored an analysis 
of MFN clauses in 2000.  Dr. Lynk’s study came to the attention of the Commission 
and therefore he was invited to speak.  Dr. Lynk spoke to the economic principles 
and theories that apply to MFN clauses and answered the questions about 
what it would take for the Commission to undertake an economic study of MFN 
clauses specific to Ohio.  He testified that MFN clauses can be procompetitive or 
anticompetitive depending on the situation, and that a market-wide study of MFN 
clauses specific to Ohio would be complicated, lengthy and expensive.   Dr. Lynk’s 
testimony to the Commission is detailed in Section Five of the Report below.

The Commission met four additional times throughout January and March 2010. 
During these meetings, the Commission developed the findings of fact, as well as 
finalized the report to the General Assembly.
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VI.  Results of the survey sent to Payors and 
Providers on MFn clauses

survey Methodology 

The Commission prepared the surveys to determine the prevalence, type and 
impact of MFN clauses in Ohio.   Separate surveys were sent to hospitals and 
insurers to gather information from both parties to MFN contracts.  The surveys 
were developed with the input of all Commission members so that the survey 
questions would answer all their questions.   It was a collaborative process in 
which all members of the Commission helped to prepare the survey.  

The surveys were not designed using accepted statistical methods. Responses 
were voluntary. At the request of the OHA, the survey was designed to be a “blind 
survey” in which hospitals were not asked to identify themselves, only to indicate 
whether the response was on behalf of one hospital or more than one hospital 
(a hospital system). The hospital survey was sent to each hospital member of 
the OHA, which consisted of 157 hospital CFO’s representing 189 hospitals, 
approximately 96% of general medical surgical hospitals in Ohio. ODI received 
sixty responses to the survey. Of the sixty responses, forty were on behalf of one 
hospital and twenty were on behalf of hospital systems which included more than 
one hospital. Because the survey was a “blind survey”, it is not known exactly how 
many hospitals are represented in the twenty hospital system responses received.

A separate, but similar survey was designed and sent to all life and health insurers 
licensed to do business in Ohio. Insurers were not required to complete the 
survey if they did not contract with hospital providers, or if they did not write health 
insurance business in Ohio. ODI received thirty-five responses from insurers which 
collectively offer coverage to over 90% of the insured lives in Ohio. The following is 
a summary of the survey results. 

Prevalence of MFn Clauses in Contracts between Insurers and 
Hospitals in Ohio

The survey collected information on the prevalence of MFN clauses in contracts 
between insurers and hospitals in Ohio. Both the hospital and the insurer survey 
asked whether the respondent had contracts with MFN clauses4. The results are as 
follows:

 •  Eleven of the 20 hospital systems responding to the survey reported 
having contracts with MFN clauses

 •  Sixteen of the 40 individual hospitals responding the survey had MFN 
clauses in their contracts. 

MosT FavoRed NaTioN CLauses 
iN HeaLTH CaRe CoNTRaCTs
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 •  Of the 35 insurers responding to the survey, less than 10% reported 
using MFN clauses in their contracts. 

As to respondent hospitals who indicated that they had contracts with MFN 
clauses, the survey asked questions about how many of the contracts these 
hospitals had with insurers had MFN clauses. Of the eleven hospital systems 
responding that they had MFN clauses, nine indicated that the hospital system 
negotiated contracts on behalf of the entire organization and two systems indicated 
that contracts were negotiated on a hospital by hospital basis. For purposes of 
determining the prevalence of MFN clauses, ODI aggregated the responses of the 
eleven systems and the sixteen individual hospitals with MFN clauses and then 
calculated an average. On average, the 27 hospital respondents with MFN clauses 
reported that:

 •  Each had an average of 29 different health insurers with whom they had 
a contract.

 •  Each had an average of 36 separate contracts with health insurers 
(some hospitals had more than one contract with the same insurer).

 •  Each had an average of 1.5 contracts that contained an MFN clause (18 
of the respondents had only one contract with a MFN clause).

The hospital survey also asked for the percentage of the hospital patient population 
covered by contracts with MFN clauses. Hospital system respondents indicated on 
average that 23% of their patients were covered by contracts with MFN clauses. 
Individual hospitals responded that on average 13% of their patients were covered 
by contracts with MFN clauses. Individual hospitals reported that fewer of their 
patients were covered by contracts with health insurers than did hospital systems. 

Characteristics of Hospitals and Hospital systems with MFn 
Clauses in their Contracts

The hospital survey asked demographic questions related to the use of MFN 
clauses. All hospital respondents were asked to indicate their size by number of 
beds, but more specific demographic questions were limited to individual hospital 
respondents. To determine if there was a pattern of MFN clause use based on 
hospital type, the survey asked whether the hospital was a teaching hospital, a 
trauma center, or whether it held any special designation or certification. Of the 
40 individual hospital respondents, we discovered that there was no significant 
difference as to the type of hospitals with MFN clauses and those without. 

Of the 13 Teaching Hospitals 

 • 7 had contracts with MFN clauses

 • 6 had no MFN clauses in their contracts.
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Of the 14 Hospitals with special designation or classification:

 • 8 had contracts with MFN clauses

 • 6 had no MFN clauses in their contracts.

Of the 8 Hospitals with trauma centers: 

 • 5 had contracts with MFN clauses

 • 3 had no MFN clauses in their contracts.

size of Hospital or Hospital system with MFn Clauses in  
their Contracts

Both hospitals and hospital systems were asked to indicate their size by the total 
number of beds, broken down by organizations with 1-50 beds, 51- 250 beds, or 
more than 251 beds. All 11, of the 20 hospital systems with MFN clauses, reported 
having more than 251 beds. Of the nine hospital systems without MFN clauses,  
six reported having more than 251 beds and three reported having between 51-250 
beds.

The responses from individual hospital showed that hospitals of every size had 
MFN clauses in their contracts. Of the 40 individual hospital responses, 16 had 
MFN clauses in their contracts. The 16 individual hospitals with MFN clauses break 
down as follows:

 • One small hospital with 1-50 beds

 • Ten medium hospitals with 50-250 beds

 • Five large hospitals with more than 251 beds.

The 24 individual hospitals without MFN clauses in their contracts break down by 
size as follows:

 • 11 small hospitals with 1-50 beds

 • Ten medium hospitals with 50-250 beds

 • Three large hospitals with more than 251 beds.

geographic location of Hospitals with MFn  
Clauses in their Contracts

 The survey collected information regarding the location of hospitals with MFN, 
broken down by regions of the state. A map of the Ohio regions is included in 
Appendix A-5.  From the insurer survey, we determined that insurers had contracts 
with hospitals that included MFN clauses in every region in Ohio. The following 
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chart shows the approximate percentage of hospitals within a region with at least 
one MFN clause in their contracts with insurers.

   NW        40-45% 

   NE        15-20%

   NEC         50-55%

   WC           55-60%

   C              15-20%

   EC            30-35%

   SW        65-70%

   SE         5-10%

   

From the hospital survey, we discovered that MFN clauses are more likely to be 
found in contracts of urban hospitals:   

 • 17 urban Hospitals, nine have MFN clauses,  eight do not 

 • 23 rural Hospitals, seven have MFN clauses, 16 do not. 

Audits of Hospitals to Enforce MFn Clauses

The General Assembly asked the Commission to consider the costs associated 
with the enforcement of MFN clauses. In order to obtain information on the costs, 
the surveys included questions designed to collect information regarding whether 
hospitals are audited with regard to MFN clauses, how often that occurs, which 
hospitals are audited, and what are the costs.   

The hospital survey asked whether hospitals had been audited with respect to an 
MFN within the past five years. Of the 27 hospital systems and individual hospitals 
reporting contracts with MFN clauses, ten reported being audited. The insurers 
reported having conducted 35 audits over the past five years.

demographics of Audited Hospitals

The ten hospital respondents that reported having been audited over the previous 

Ohio Regions

NEC – Northeast Central

EC – East Central

NE – Northeast

NW – Northwest

SW – Southwest

SE – Southeast

C – Central

WC – West Central

15–20%
NE

15–20%
C

50–
55%
NEC30–35%
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55–60%
WC 5–10%
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40–45%
NW

65–70%
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five years have the following characteristics:

 • Three were individual hospitals

 • One had 51-250 beds

 • Two had more than 251 beds

 • Seven were hospital systems

 • All seven had more than 251 beds.

 •  The individual hospitals were located in the following regions: Northeast 
Central, Northeast, and Northwest Ohio

The 17 hospital respondents that reported not having been audited in the past five 
years had the following characteristics:

 • Thirteen were individual hospitals

 • Three had more than 251 beds

 • Nine had 51-251beds

 • One had 1-50 beds

 • Four were hospital systems

 • Four had more than 251 beds.

 •  The individual hospitals were located in the following regions: Northeast, 
West Central, East Central, Southwest, Northeast Central, Central, and 
Northwest Ohio.

Enforcement of MFn Provisions

Insurers reported that they have enforced MFN provisions a total of six times over 
the past five years. 

Insurers reported that the consequences to hospitals or hospital systems of 
violating MFN provisions can include recovery of overpayment and or changes to 
other contractual terms, conditions or rates.

Cost of Audits

Both the hospital and insurer surveys asked respondents to report on the cost of 
the MFN audits. Hospitals were asked to describe the audit costs and to specify 
if the costs incurred were direct costs or indirect costs. Hospitals reported wide 
ranging results, from a high of $48,000 for an external audit to no cost at all. Some 
hospitals reported indirect costs including legal fees, auditor costs, labor estimated 
at 40-60 hours, and the use of IT resources. 

Hospitals reported the cost of the audits to be:

 • $48,000 cost of external audit

 • Direct cost of audit $22,000, indirect cost $4,000

 •  Direct cost not specified, indirect cost included legal fees and  
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meeting time

 • No cost, a small amount of time to copy contracts

 •  Annual report to auditors, estimated cost $1500. Estimate 46-56 hours 
of labor

 • Annual audit – each hospital 40-60 hours labor

 •  Two routine audits, minimal costs (under $20,000) used existing 
resources, payer paid audit costs

 •  Annual audits create indirect costs to the system, time and IT resources

Insurers reported direct costs to enforce MFN clauses over the past five years of 
less than $1,000,000 dollars.

Written Comments

In response to the survey, some hospitals and insurers provided their comments 
as to their observations, opinions and experiences with MFN clauses.  These 
comments are attached to this report as Appendix A-6.

vii. folloW up surveY results  

survey Methodology

The Commission authorized a follow-up survey in order to ask additional questions 
on the impact of MFN clauses on contract negotiations between insurers and 
hospitals as well as other possible impacts of MFN clauses. ODI sent the follow-up 
surveys to the same recipients as the initial survey.

Forty-four hospitals or hospital systems responded to the follow-up survey. These 
respondents were segregated by size and whether they had MFN clauses in their 
contracts. The respondents to the follow-up survey consisted of no small hospitals 
with MFN clauses and  seven small hospitals without, six  midsize hospitals (51 
– 250 beds) with MFN clauses and 11 midsize hospitals without, and 13  large 
hospitals or hospital systems (over 251 beds) with MFN clauses and seven large 
hospitals or hospital systems without MFN clauses. 5

survey Results

Measures Taken by Hospitals to Prevent a Violation of a  
MFn Clause

The first area explored by the follow-up survey to hospitals inquired about 
measures taken by hospitals to prevent an inadvertent MFN violation. Because 
it is difficult to match up different payment methodologies in different contracts to 

5Not all respondents answered each question. Therefore, some categories may not total 100%.
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determine what the payment experience will be, some hospitals reported using 
measures such as establishing price buffers so as not to inadvertently accept a 
lower rate from an insurer that might violate a contract with another insurer with 
an MFN clause. Some hospitals also explained that they must perform internal 
analyses to quantify the net revenue of any new rate or payment methodology on a 
frequent basis to be certain they have not accepted a lower rate.  

 •  Three of the six midsize hospital respondents with MFN clauses 
reported using measures such as price buffers and frequent internal 
analysis to protect themselves from violating an MFN clause.

 •  Twelve of the 13 large hospital respondents with MFN clauses reported 
using measures such as price buffers and frequent internal analysis to 
protect themselves from violating an MFN clause.

The Costs of Measures Taken to Prevent an  
MFn Clause Violation

Hospitals reported a range of costs associated with preventing an MFN clause 
violation. Midsize hospitals reported monetary costs ranging from $10,000 to 
$20,000. Large hospitals reported monetary costs of $1,500 to $30,000. Large 
hospitals also reported costs associated with internal and third-party audits, 
attorney fees, monitoring compliance, information technology, and staff time.  Both 
groups of hospitals reported investing time in avoiding violations of MFN clauses. 

The Effect of MFn Clauses on negotiations

Hospitals - The hospital survey asked various questions regarding the effect of 
MFN clauses on negotiations with insurers, including:

 •  Would the hospital have given a competing insurer a lower rate but 
for the existence of an MFN? Nine of the 13 large hospitals or hospital 
systems with MFN clauses answered in the affirmative.  None of the 
medium-size hospitals with MFN clauses answered that they would 
have. 

 •  Are contracts with MFN clauses for a longer duration? Mid-size 
hospitals reported no difference, one large hospital reported shorter 
contracts with MFN clauses, and four large hospitals reported longer 
durations.

 •  Do MFN clauses simplify or complicate contract negotiations?  Some 
hospitals reported that MFN clauses shorten negotiations because a 
price floor is set. Most hospitals reported that MFN clauses prolong 
negotiations because of the additional time for analysis and negotiations 
the clauses require. 

 •  Do MFN clauses affect or discourage hospitals from entering into 
contracts with innovative payment methodologies with other insurers? 
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Three mid-size hospitals said yes, three said no. Six large hospitals said 
yes, six said no.

 •  Do MFN clauses affect or discourage hospitals from entering into non-
fee schedule related contract terms? Six mid-size hospitals said no, 
seven large hospitals said no and five said yes.

 •  Has the hospital ever sought to amend or revise an MFN provision to 
allow it to use a different payment methodology with an insurer? Five 
mid-size hospitals said no, one said yes and ten large hospitals said no, 
two said yes.

Insurers - The insurer surveys asked various questions regarding the effects of 
MFN clauses on negotiations with hospitals, including:

Question: What are the effects on your company, customers, and members 
when your competitors are using or have used MFN clauses?

 •  Response: Part of the normal competitive process will undoubtedly 
involve situations where we engage in negotiations with a facility that 
has an MFN provision with a competitor.  Overall we believe that 
MFN clauses are a benefit to the consumers in the health insurance 
marketplace.

 •  Response: Our experience has been that the use of MFN clauses in 
the Ohio marketplace results in insurers and hospitals being unable to 
reach agreement on terms that would otherwise result in lower prices 
to consumers.  When negotiating with hospitals, we strive to achieve 
contract terms that are most beneficial to our customers, including 
terms on price. However, in many circumstances, we have been told by 
hospitals through the negotiating process that reaching such terms is 
not achievable due to the barrier that has been constructed through the 
use of MFN clauses by other insurers with those hospitals. Therefore, 
our experience has shown that our ability to independently negotiate 
contractual terms with a hospital in the best interest of our customers 
cannot occur in those circumstances where an MFN clause is in play.

 •  Response: Our company would pay a higher rate, causing higher 
premiums. While a plan with an MFN clause may see expenditures go 
down, others would see theirs go up.

Question:  Has the existence of a competitor’s MFN clause ever affected your 
ability to negotiate non-fee-schedule related contractual terms (such as outcome 
based reimbursement, quality incentives, administrative efficiency incentives or 
bundled payments) with a hospital?

 •  Response:  If it impacts reimbursement in any way, providers with 
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MFN clauses are unwilling to alter any other provision that might impact 
rates as it might interfere with their existing MFN.

viii.  antitrust and economic  
eXpert presentations

Testimony of Robert Jones to the  
Commission on January 29, 2009

At the first meeting of the Commission, Robert Jones, an antitrust attorney from 
the Chicago office of Jones Day, provided an overview of MFN clauses from an 
antitrust perspective. Mr. Jones’s attendance at the meeting was arranged by the 
Ohio Hospital Association. Mr. Jones testified that MFN clauses are used in a 
variety of situations, and they vary. There can be positive reasons for using MFN 
clauses.  For example, MFN clauses reduce transactional costs because they can 
simplify contract negotiations about price. Further, MFN clauses can promote multi-
year contracts by ensuring price. Additionally, MFN clauses can facilitate a concept 
of fairness by allowing purchasers to compete based on efficiency.

Mr. Jones identified concerns with MFN clauses.  When MFN clauses are in 
effect, providers cannot lower price to attract more business. Payors may be less 
aggressive in offering lower prices if they know an MFN is in effect. This is not a 
disadvantage for providers; however, it may increase cost for consumers. MFN 
clauses may also restrict entry of small payors into the market. Fewer competitors 
may lead to less choice and higher prices.  While less plausible, MFN clauses 
could facilitate collusion among providers by disallowing competition.  

Mr. Jones explained that no court has explicitly determined MFN clauses to be 
illegal per se, but MFN clauses are not per se legal either. Courts and federal 
agencies treat MFN clauses under the rule of reason, which involves answering 
the question: is it likely to have anticompetitive effects? A few courts have held the 
clauses permissible. Some have permitted MFN clauses in situations where there 
is no market power. In those situations, courts have reasoned that MFN clauses 
may cause prices to decrease and companies that use them are trying to get the 
best price they can.  No one knows if such a practice adversely affects consumers 
in such circumstances.

Mr. Jones also explained that the Antitrust Section of the Department of Justice 
(DOJ) has brought challenges against Delta Dental with respect to MFN clauses.   
The DOJ entered into consent agreements with Delta Dental prohibiting Delta’s 
use of MFN clauses. The grounds for their decision were that the circumstances 
of the case showed that Delta’s use of MFN clauses hindered competition and 
inhibited negotiations. 
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Testimony of dr. Michael Morrisey to the  
Commission on november 12, 2009

Dr. Michael Morrisey, an economics professor at the University of Alabama 
at Birmingham, attended the November 12, 2009 Commission meeting. Dr. 
Morrisey was invited to speak by the Commission and his visit was paid for by 
the Department of Insurance.  Dr. Morrisey authored a text book that included a 
discussion of the economic principles that apply to MFN clauses.6   

During his presentation to the Commission, Dr. Morrisey reviewed the 
anticompetitive and procompetitive themes of MFN clauses. From an 
anticompetitive perspective, MFN clauses are initiated by competitive sellers 
to make it easier to detect deviations on price. MFN clauses can be initiated by 
dominant payors to hinder other payors from negotiating a lower price.  MFN 
clauses deter price competition among payors.   

Dr. Morrisey said MFN clauses can also be viewed as procompetitive under 
efficiency themes. From a procompetitive perspective, MFN clauses increase the 
efficiency of transactions by structuring contracts to assure low prices in the face of 
uncertainty about prices and costs.  

Dr. Morrisey reviewed an example of how an MFN clause can affect patient volume 
and revenues for a hospital. In the example, a hospital entered into an MFN clause 
with a Blue Cross plan and sought to contract with a competing HMO at a lower 
price. If the hospital chose to contract with the HMO, there would be trade offs for 
the hospital. On the one hand, the lower HMO price would result in the Blue Cross 
plan’s price being lowered, resulting in lower revenues to the hospital from the 
Blue Cross business. On the other hand, the hospital would gain additional patient 
volume from the HMO business which would result in additional revenues from 
that business. While the hospital’s profits from contracting with the HMO would be 
lower because of these tradeoffs, the hospital’s profits remained positive.

Dr. Morrisey theorized that if an MFN clause is harmful to insurance competitors, 
the following effects should occur: the average net price for hospital services 
should rise; the average hospital profits from operations should increase (due 
to less intense price discounting); the average discount should fall; and HMO 
enrollment should fall. However, Dr. Morrisey noted that Dr. Lynk found none of 
these effects in his case study on the effects of MFN clauses in a specific situation, 
and that HMO enrollment actually increased. Dr. Morrisey emphasized that MFN 
clauses may be procompetitive or anticompetitive depending on the circumstances. 

On the procompetitive side, Dr. Morrisey noted MFN clauses can reduce 
uncertainty over price changes in long term contracts and across multiple payors.   
MFN clauses are more likely to occur when prices vary across payors, there are 

  6 Morrisey, M. (2008) Health Insurance. Chicago: Health Administration Press,  
a copy of which is attached as Appendix A-7.
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more payors in the market, and there are anticipated changes in the market.

In response to questions from the Commission, Dr. Morrisey provided feedback 
on what an Ohio-specific economic analysis of MFN clauses would require. Such 
an analysis would require a thorough review of hospital rates charged for specific 
procedures; hospital expenditures (controlling for individual factors of each 
hospital) and applicable provider laws. The analysis would require a vast amount of 
data, which hospitals would have to provide.

Testimony of dr. William Lynk to the  
Commission on January 10, 2009

Dr. William Lynk, an economist with Compass Lexicon Services in Chicago, spoke 
at the January 10, 2009 meeting of the Commission via telephone. Dr. Lynk was 
invited by the Commission and his time speaking to the Commission was paid 
for by Anthem. Dr. Lynk came to the attention of the Commission because he 
conducted a case study of MFN clauses that included a discussion of the economic 
principles that applied to MFN clauses.7

Dr. Lynk testified that MFN clauses give a health care payor protection by ensuring 
the payor gets the best price. He said that although there is no shortage of 
economic theories, no theoretical model concludes there is an overall favorable 
or unfavorable effect of MFN clauses. He said that the level of discounts given by 
providers to payors tends to be less with MFN clauses. When an MFN is in effect, 
a hospital must consider whether a particular discount is too expensive because it 
must also be given to another payor.

Dr. Lynk said that his paper consisted of case studies in Rhode Island and 
Philadelphia.  In those case studies, he found that MFN clauses did not affect the 
growth of an HMO. He also found no detectable effect on market characteristics.  
He said MFN clauses can be procompetitive or anticompetitive and broad 
generalizations cannot be made. 

In response to questions about his case study, Dr. Lynk said that he found no 
empirical evidence of an effect of the MFN clause on the market, including no 
evidence the effect on hospital profitability. As to effects on consumers, Dr. Lynk 
said that he did not have any information on that subject. He also said that he did 
not do an analysis of the impact of MFN clauses on non-price terms because he 
did not go to that level of sophistication. In terms of his case study, Dr. Lynk said 
that any effect of MFN clauses was quite modest, and it appears that the effect 
was procompetitive. 

On the broader issue of whether market conditions have worsened in states that 
have banned MFN clauses, Dr. Lynk said he had no information on that subject.  
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Dr. Lynk was unaware of anyone who has ever done a broad based economic 
study of MFN clauses. In response to a question about doing an Ohio specific 
economic study, Dr. Lynk said that a study is really a testing of cause and effect.  
He said a study could compare health plans with and without MFN clauses and 
the profitability of plans and providers. He thought it would be better to consider 
characteristics most directly affected by MFN clauses, such as price. Such a study 
would need reliable and comprehensive data from those involved in MFN clauses, 
and this is data that parties generally do not want to share. He also said that the 
study should be concerned with causality and other confounding factors that may 
affect hospital pricing. Pricing is affected by costs, payment mix, capabilities of 
the hospital and the hospital’s market share. In order to evaluate the effect of one 
specific factor (i.e., MFN clauses), the study would need to control for the other 
factors. That is why time studies are preferable to regional studies.  

In response to a question about the time and expense of conducting an Ohio 
specific study, Dr. Lynk said “staggering” would be a good term. He said it could 
take a few years. It is doable, but it would take a substantial amount of talented 
manpower.  

In response to a question about whether there are any limitations on drawing 
conclusions from his case studies, which are 20 years old; Dr. Lynk said there is no 
good reason why the results would be invalid today.  
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statement of Commission Members Wayne Wheeler,  
Md, Jd, William Kose, Md, Jd, and stuart Chesky, dO, Jd

The Joint Commission on Most Favored Nation (MFN) Clauses in Health Care 
Contracts met over the past year to examine the use, prevalence and market 
impact of MFN clauses in contracts between hospitals and contracting entities. 
During the Commission hearings, antitrust and economics experts were consulted 
in an effort to ascertain the pro-competitive or anti-competitive aspects of MFNs on 
health care contracts.

Two of the experts, Dr. Michael Morrisey, an economics professor at the University 
of Alabama at Birmingham, and Dr. William Lynk, an economist with Lexicon 
Services, provided a detailed academic overview of the economic principles of 
MFNs.

The analysis of MFNs by both Morrisey and Lynk acknowledged that MFNs can 
be either pro- or anti-competitive, depending on the factual circumstances. They 
further acknowledged that the only real way to get an answer to the question 
is to do an Ohio-specific market analysis, comparing hospital prices, insurance 
premiums and other market characteristics over a period of time.

The Commission concluded that such a study was not feasible due to cost and 
time restraints.

However, in an effort to assess the prevalence of MFNs in hospital/insurer 
contracts and the effects of MFNs on a hospital’s ability to contract with third 
parties, the Commission did conduct a market survey of Ohio hospitals. This 
“market analysis,” while not as scientifically persuasive as an extended market 
conduct examination, does provide compelling insights on how MFNs do in fact 
have an anti-competitive effect in Ohio. For example:

 •  9 of 20 hospitals reported that an MFN clause discouraged entering into 
innovative payment methodologies with another insurer.

 •  15 of 20 hospitals reported that they would have contracted with an 
insurer at a lower rate, if not for the presence of an MFN clause in 
another contract.

 •  Enforcement costs to hospitals can run as high as $30,000 for third 
party auditing services.

In addition to the hospital survey data, the Commission also gathered information 
from other states that restrict or prohibit MFNs in contracts between providers and 
insurers. In all, 14 states limit the use of MFNs in health care contracts. No data 
or study was presented to the Commission to suggest that the insurance markets 
in those states are experiencing any “anti-competitive” effects as a result of these 
state laws.

Another convincing detail that emerged from the Commission’s discussion is that 
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there is a difference of opinion on the MFN issue within the insurance sector. Of 
the four insurers on the Commission, it is appears that only one, Anthem, supports 
the use of MFNs in health care contracts. The other three – Aetna, Cigna and 
United Health Care – have all indicated that the existence of an MFN in Anthem’s 
contract with providers has discouraged them (Aetna, Cigna and United Health 
Care) from entering or expanding in certain segments of Ohio’s insurance market.

This may be the most persuasive fact that the Commission has heard in assessing 
the anti-competitive effect of MFNs. If United Health Care, the nation’s largest 
insurer with $90 billion in revenue, believes it cannot fairly compete in a market 
where an MFN is being used, it seems patently obvious that MFNs are in fact 
anti-competitive because of its negative impact on the suppression of market 
competition.

One final footnote - There was much discussion about the Lynk study and its value 
to the Commission as a gauge of the possible pro-competitive effects of MFNs. It 
was suggested by some on the Commission that the study was “the only empirical 
market analysis” of its kind in the nation, and the findings concluded that MFNs 
were not anti-competitive.

While the Lynk study does provide a snapshot of the pre-MFN and post-MFN 
markets in Rhode Island and Philadelphia from 1989 to 1995, and concludes that 
there was “no detectable” effect of MFNs as being anti-competitive, there was a 
great deal of concern raised by some Commission members as to the utility of the 
study’s relevance to the market in Ohio today. Even the study’s author, Dr. William 
Lynk, acknowledged in a conference call with the Commission that the model used 
in his analysis had “limitations in its implications” and was “not done as precisely” 
as he would have liked.

Consequently, the Lynk study - because it reviewed markets some 15 to 21 years 
ago, made no distinction between governmental and private insurers, and was 
limited to just two small geographic areas - appears to have limited utility to the 
Commission. Further, concern was raised by some Commission members about 
the potential bias of the Lynk study in that it was initially funded by a Blue Cross 
Blue Shield insurance plan.

Conclusion:

Since the only real factual Ohio information (from the hospital survey) indicates 
that the existence of MFNs in contracts between hospitals and insurers negatively 
impacts market competition, the Commission should recommend making the 
MFN ban for hospitals permanent, effective prior to the expiration of the two-year 
moratorium.

Respectfully submitted by:

Wayne Wheeler, MD, JD William Kose, MD, JD Stuart Chesky, DO, JD



32

statement of Commission Member Philip derrow 
Opinion in dissent from the Majority | March 9, 2010

The Commission’s majority vote recommending that the Ohio General Assembly 
prohibit or restrict Most Favored Nation (MFN) clauses in health care contracts is 
not supported by the evidence presented to the Commission. It appears instead to 
be a case of rent seeking; that is, using the power of government to tilt the playing 
field in favor of market players who have not otherwise been as successful as they 
would like in negotiating contract terms or earning greater market share through 
innovation.

The local National Federation of Independent Business (NFIB) office 
recommended me to the Commission. I have previously served on two committees 
related to Ohio’s Medicaid program (Ohio Medicaid Administrative Study Council 
(OMASC) and the Medical Care Advisory Committee (MCAC)) and continue to 
serve on the MCAC. I believe my work on these committees is both well known 
and well regarded by the legislators and staff with whom I interacted. Although I am 
very well versed in a variety of health care policy issues, I knew nothing about MFN 
clauses relating to health care until my appointment to this Commission. Over the 
13 months of Commission work, during which I attended all of the meetings and did 
independent research, not only did I become quite knowledgeable on the topic of 
MFN’s, I changed my opinion of them.

Unlike the majority of other Commission members, I do not represent any 
insurance company or hospital. My work on the Commission therefore reflected 
the interests of Ohioans who are most directly affected by rising insurance costs 
– consumers in particular. As a business owner who provides health insurance 
coverage for 250 associates and their families, my goal is to provide the best 
possible health insurance at affordable rates. Together, we pay over $1.5 million 
for insurance premiums and health and wellness programs

My initial impression of MFN clauses after the first Commission meeting was that 
they sounded bad. If the facts presented to the Commission showed that MFN 
clauses raise the overall costs of health care in Ohio, I was inclined to recommend 
restricting them. But the facts presented to the Commission did not confirm my 
initial impression. Instead, they lead to a very different conclusion.

The studies and presentations by the only two PhD economists who are known to 
have studied the competitive and consumer effects of MFN clauses in health care 
contracts, although conducted many years ago in states other than Ohio, were 
voluminous. But their conclusions can be summarized with two words: It depends. 
Further, the information provided to the Commission regarding MFN’s antitrust 
implications – the typical way of considering their competitive effects – can also be 
summarized in the same way: It depends.

The only other substantive evidence presented to the Commission included the 
results of two surveys conducted by the Ohio Department of Insurance (ODI). I 
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am confident that the ODI staff worked diligently to conduct the surveys, and they 
provided interesting feedback. But the survey results do not support a conclusion 
that MFN clauses are all bad. In fact, the worst “evidence” cited from the survey 
by proponents of banning MFNs was a $48,000 compliance cost reported by one 
respondent and a handful of respondents who asserted that they theoretically 
could have, would have or might have offered lower rates to some other payers 
were it not for an MFN clause from another payer.

Even though $48,000 is a lot of money, it represents little more than a rounding 
error on a hospital’s financial statements. It is hardly cause for the State to step 
into contract negotiations between market players. As for lower rates that might 
have been offered, the survey was not designed to and so does not capture the 
lower rates that were actually charged to payers – and their customers – that 
benefited from using MFNs.

As these payers typically represent larger payers and therefore larger numbers of 
actual consumers, the potential for higher rates for these payers and consumers 
that might result from banning or restricting MFNs represents a powerful argument 
against banning or restricting them. It is in these lower rates and the certainty 
of obtaining them via an MFN clause that MFN clauses have been shown to be 
pro-competitive and pro-consumer. This is the central argument made by the PhD 
economists and by antitrust evaluations of MFNs. The majority ignores these facts.

The majority also chooses to gloss over the significant problems with the ODI 
surveys. This is not to disparage ODI staff, who I found to be supremely capable 
and professional. Rather, it is a function of the limitations of time and money 
necessary to perform statistically valid surveys of this sort. In short, because the 
surveys were only completed and returned by a self-selected small-minority sample 
of those to whom it was sent, and because the responses were anonymous and 
did not require supporting data for verification, there is no way to determine if the 
sample is representative of the whole or if the responses are based on hard data or 
anecdotes. The inability to determine the representativeness of the sample or the 
accuracy of the responses makes it improper to draw statistical conclusions from 
them. For example, the only conclusions that can be drawn from one respondent 
claiming compliance costs of $48,000 is that one respondent claimed compliance 
costs of $48,000. There is simply no way to know if that $48,000 is accurate, nor 
can that claim be multiplied by the total number of surveys sent to assert a total 
cost to the citizens of Ohio.

The evidence presented to the Commission regarding the impact of MFN clauses 
in health care contracts leads ultimately and inescapably to one conclusion 
(perhaps unsatisfying to some): It depends. Accordingly, the best place to 
determine when and if any particular MFN is anti-competitive or anti-consumer is 
the very same place such determinations have been made up to now – in the court 
system under the antitrust laws. Sorting out fact specific cases is what courts do 



best.

The evidence presented to the Commission regarding banning or restricting MFNs 
in health care contracts does not make the case that they are always bad and 
should, therefore, be made per se illegal by legislative action. A recommendation 
to ban them anyway can only be explained by blind distaste for them or to advance 
parochial interests – rent seeking. Neither reason provides a legitimate basis for 
the legislature to ban or restrict MFNs.

I urge the members of the Ohio General Assembly to reject the majority vote of the 
HB 125 Joint Commission and allow the moratorium on MFN clauses in health care 
contracts to lapse.

Respectfully submitted,
Philip Derrow 
Commission Member 
Columbus, Ohio

sTaTeMeNTs



3535



36

sTaTeMeNTs



3737



38

sTaTeMeNTs

statement of Commission Member Thomas Kniery 
March 10, 2010

As a result of the enactment of House Bill 125 (127th General Assembly), Most 
Favored Nation (MFN) clauses were prohibited in health care contracts involving 
providers other than hospitals. In health care contracts that involve hospitals, a 
two year moratorium on MFNs was imposed by the Act. That moratorium is set to 
expire on June 25, 2010.

United Healthcare strongly urges the Ohio General Assembly to pass legislation 
prohibiting MFNs in health care contracts involving hospitals before the expiration 
of the moratorium.

During the past year that I have had the opportunity to participate in the 
deliberations of the Commission, new and compelling information regarding the 
prevalence and effects of MFNs in Ohio has been brought to light. This information, 
resulting from a survey of Ohio hospitals and insurers, is persuasive in illustrating 
that the existence of MFN clauses in hospital contracts serve to inhibit competition 
and stifle innovation in the health care marketplace. This information also 
demonstrates that unnecessary costs are being added to our health care system in 
Ohio and that availability of care is being negatively impacted.

Among the most compelling highlights of the survey results were the following:

1. Nearly half of all hospital respondents with MFNs would have given a lower 
price to another insurer if not for the presence of an MFN clause. The importance 
of this point cannot be overstated. Because of the MFN clauses that exist in 
contracts today between a particular dominant insurer and the hospitals with 
which it contracts, other insurers are being prevented from freely negotiating 
better discounted rates for their own customers. This increases costs for these 
other insurers and restricts their ability to compete in the health care market, thus 
preserving the dominant insurer’s market share.

2. Nearly half of all hospital or hospital system respondents reported that the 
existence of an MFN clause affected or discouraged them from entering into 
innovative payment methodologies with another insurer. Hospitals, physicians, 
insurers and customers are actively working to develop contracting strategies that 
move away from fee for service reimbursement into more innovative strategies 
such as gain share models, case rates, accountable care organizations, medical 
home, etc. These type of new methodologies focus on rewarding providers for 
clinical outcomes rather than volume of services provided. However, MFN’s 
prevent such forward thinking concepts because hospitals fear financial exposure 
tied to their MFN rate provisions.
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3. Over 75% of responding hospitals or hospital systems with MFN clauses use 
measures such as price buffers to ensure that an MFN clause is not violated. This 
means that many hospitals with MFNs are establishing artificially higher rates 
for their services for other insurers in order to avoid incurring the harsh penalties 
associated with violating the MFN clause in their contract with the dominant 
insurer. When other insurers do not have the ability to negotiate prices that even 
approach those of the MFN insurer, their costs increase and their ability to compete 
in a particular market is restricted.

United Healthcare has found that where MFN clauses exist, we have been 
prevented time and again from freely negotiating favorable contractual terms 
with hospitals and other providers, especially financial terms, that are in the 
best interests of our customers. Onnumerous occasions right here in Ohio, we 
have been unable to negotiate reasonable terms with hospitals that would have 
otherwise been agreed to, but for the existence of an MFN. While some might 
seek to diminish the results of the Commission’s survey or our own company’s 
real world experiences for that matter, they are, in fact, representative of what is 
actually happening everyday in the health care market in Ohio.

Some might argue that Ohio law ought not to interfere with the ability of two parties 
to enter into a contract. However, I would respectfully submit that Ohio law ought 
not to protect an unfair business practice of one of those parties, especially when 
the net effect of that practice is to disadvantage all other competitors and their 
customers.

Through its work, the Commission learned that fourteen states (AL, CA, ID, IN, KY, 
MD, MN, NH, NJ, NY, RI, VT, WA, WV) have now prohibited or restricted the use 
of MFNs in health care contracts. Additionally, the Attorney General of Connecticut 
has initiated an investigation into potential anti-competitive effects of one 
company’s (Anthem’s) use of MFNs on the health insurance market in that state.

Thanks to the efforts of the General Assembly, Ohio has taken an important step 
in the right direction by permanently banning MFNs in physician contracts. United 
Healthcare believes it is time for the State to take the final step toward promoting a 
more competitive health insurance market in Ohio by imposing the same statutory 
prohibition MFNs in hospital contracts as well.
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sTATEMEnT FROM COMMIssIOn MEMBER MICHELLE MATHIEU dAnIELs

MARCH 5, 2010

I have been honored to serve on the Joint Commission on Most Favored Nation 
(MFN) Clauses in Health Care Contracts (the Commission). Based on our study 
I urge the Ohio General Assembly to pass legislation to prohibit the use of MFN 
clauses permanently for hospitals in the State of Ohio. In order to have an effect on 
the market, the legislation would need to be passed by June 25, 2010, as we have 
concluded our study and it is imperative that we not allow an open time period 
for their use since the General Assembly has prohibited their use in new hospital 
contracts since 2008 until we finished our report. Absent legislation in this time 
period, one, maybe two insurers will reconstitute their use, greatly affecting the 
discounts individuals and employers realize in Ohio.

The report the Commission is submitting highlights that fourteen other states 
(AL, CA, ID, IN, KY, MD, MN, NH, NJ, NY, RI, VT, WA, WV) have passed laws 
that prohibit or restrict MFN clauses in healthcare contracts. Since its writing at 
least one large insurer has announced that they will drop such language from 
their contracts. Specifically, last month Anthem Blue Cross and Blue Shield of 
Connecticut announced that it would drop controversial contract language that 
would have made it vulnerable to antitrust investigations. Previously, this insurer 
required hospitals to offer them the deepest discount available, which, in many 
cases, would be equal to the price paid by the state’s subsidized insurance plan.  

Summarized below are the reasons that bring me to a position to urge you to 
pass legislation to prohibit MFN use in any provider contract, in particular hospital 
contracts:

 1)  An Ohio survey conducted by the ODI showed two types of MFNs are 
being used in Ohio. The predominantly used clause guarantees the 
contracting insurer that the provider would not charge a competing 
insurer a rate for a specified service that was less than the rate the 
provider charged the insurer with the MFN clause.

 2)  Hospitals reported that on average they had 36 separate contracts 
with health insurers in Ohio. However, hospitals also reported that on 
average 1.5 contracts contained an MFN clause (over two-thirds of the 
respondents had only one contract with an MFN clause). We are aware 
that one dominant insurance company is using MFN clauses. This 
finding has market effects on all other insurers. If hospital MFN clauses 
were to be prohibited in Ohio, all insurers would be able to compete for 
hospital discounts, thereby allowing all individuals and employers to 
realize those discounts.
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 3)  The Commission’s survey of hospitals and insurers as to their 
experience with MFNs reported that: (1) 9 large hospitals would have 
given a lower price to another insurer in the absence of its MFN clause; 
(2) half of all responding hospitals/systems reported that the existence 
of an MFN clause affected or discouraged them from entering into 
innovative payment methodologies with another insurer; and (3) 15 of 
19 hospitals/systems with MFN clauses use price buffers to ensure that 
the clause is not violated. These statistics bear out the fact that the MFN 
clause protects that insurer’s market share and deters innovation.

 4)  The geographic location of hospitals with MFN clauses in their contracts 
is such that 40-70% of those contracts are located in the northwest, 
north east central, west central or southwest portions of Ohio. More 
MFN clauses exist in urban hospital contracts rather than rural.  
Generally, this finding zeroes in on MFN clause prevalence in our State.

These data lead me to conclude that MFN clauses are widely used in major 
sections of the Ohio market by one insurer, thereby adding to the cost of care and 
limiting the availability of care to those persons who are covered by most other 
insurers in this State. As individuals and employers face premium increases, 
passing legislation to prohibit MFN clauses would lessen their burden. The 
presence of MFN clauses in hospital contracts discourages not only new insurers 
from entering the market, but is extremely anticompetitive on the discounts other 
insurers provide. I respectfully urge you to ban clauses that provide a company 
an anti-competitive advantage in Ohio that would not be realized absent its MFN.  
Again, thank you for the opportunity to serve on the Commission.



statement of Commission Member: Chad Matteson

The existence of Most Favored Nations (MFN) clauses in Ohio hospital contracts 
inhibits the ability of CIGNA Healthcare to compete in the marketplace.  While 
some committee members have argued that these clauses are part of the contract 
language discussion, our experience in Ohio and in other states, has been that 
these clauses are almost exclusively tied to the reimbursement portion of the 
contract negotiation. Our ability to impact these discussions is severely limited by 
the existing MFNs present in the hospital contracts with other payors.

In attempting to determine the impact of MFNs, this Committee quickly concluded 
that a comprehensive economic study was not only a lengthy process, but one that 
was significantly cost-prohibitive and a Hospital and Payor Survey was the best 
alternative.  The results of the survey illustrated the negative impact that MFNs 
represent in Ohio.  It is clear that Hospitals would have contracted with insurers 
at a lower rate without the presence of a MFN and eliminated the barriers for 
hospitals to enter into innovative or creative arrangements with payors.  Therefore, 
MFNs not only have a negative impact in the marketplace but force hospitals 
with MFNs to dedicate their entire payor strategy to managing their MFN contract 
–typically refusing to consider any other payor contract requests or creative 
solutions due to the fear of the potential impact to the MFN language.  Although the 
findings presented by Dr. Lynk and Morrisey are compelling, the research is dated 
and, according to the authors, the impact of MFNs “depends on the situation.”  
The information collected by the survey is both representative and current.  It 
represents this Committee’s best attempt to determine the Ohio-specific impact of 
MFN clauses in the marketplace and should not be ignored.

CIGNA Healthcare believes that MFN clauses hinder the ability of Payors to 
negotiate freely with Hospital providers.  We respectfully recommend the General 
Assembly permanently ban MFN clauses in hospital contracts and join the 13 other 
states with a similar state statute.
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House Bill 125 Joint Commission on Most Favored nation 
Clauses in Healthcare Contracts

SECTION 5. 

(A) As used in this section and Section 6 of this act: 

(1)  “Most favored nation clause” means a provision in a health care contract that 
does any of the following: 

(a)  Prohibits, or grants a contracting entity an option to prohibit, the 
participating provider from contracting with another contracting entity to 
provide health care services at a lower price than the payment specified 
in the contract; 

(b)  Requires, or grants a contracting entity an option to require, the 
participating provider to accept a lower payment in the event the 
participating provider agrees to provide health care services to any other 
contracting entity at a lower price; 

(c)  Requires, or grants a contracting entity an option to require, termination 
or renegotiation of the existing health care contract in the event the 
participating provider agrees to provide health care services to any other 
contracting entity at a lower price; 

(d)  Requires the participating provider to disclose the participating provider’s 
contractual reimbursement rates with other contracting entities. 

(2)  “Contracting entity,” “health care contract,” “health care services,” 
“participating provider,” and “provider” have the same meanings as in section 
3963.01 of the Revised Code, as enacted by this act. 

(B)  No health care contract that includes a most favored nation clause shall be 
entered into, and no health care contract at the instance of a contracting entity 
shall be amended or renewed to include a most favored nation clause, for a 
period of two years after the effective date of this act, subject to extension 
as provided in Section 6 of this act. This section does not apply to and does 
not prohibit the continued use of a most favored nation clause in a health 
care contract that is between a contracting entity and a hospital and that is in 
existence on the effective date of this act even if the health care contract is 
materially amended with respect to any provision of the health care contract 
other than the most favored nation clause during the two-year period specified 
in this section or during any extended period of time as provided in Section 6 of 
this act. 
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SECTION 6.  
(A) There is hereby created the Joint Legislative Study Commission on Most 
Favored Nation Clauses in Health Care Contracts consisting of seventeen 
members as follows: 

(1) The Superintendent of Insurance; 

(2)  Two members of the House of Representatives, one representing the 
majority party and one representing the minority party; 

(3)  Two members of the Senate, one representing the majority party and one 
representing the minority party; 

(4) Three providers who are individuals; 

(5) Two representatives of hospitals; 

(6)  Two representatives of contracting entities regulated by the Department 
of Insurance under Title XVII of the Revised Code; 

(7)  Two representatives of contracting entities regulated by the Department 
of Insurance under Title XXXIX of the Revised Code; 

(8)  One representative of an employer that pays for the health insurance 
coverage of its employees; 

(9)  A licensed attorney with an expertise in antitrust law who represents 
providers; 

(10)  A licensed attorney with an expertise in antitrust law who represents 
contracting entities that have used most favored nation clauses in their 
health care contracts and that are regulated by the Department of 
Insurance under either Title XVII or Title XXXIX of the Revised Code. 

(B) The members of the Commission shall be appointed as follows: 

(1)  The Speaker of the House of Representatives shall appoint the two 
members of the House specified in division (A)(2) of this section. 

(2)  The President of the Senate shall appoint the two members of the Senate 
specified in division (A)(3) of this section. 

(3)  The Speaker of the House of Representatives and the President of the 
Senate jointly shall appoint the remaining members specified in divisions 
(A)(4) to (10) of this section. 

(C)  Initial appointments to the Commission shall be made within thirty days after 
the effective date of this act. The appointments shall be for the term of the 
Commission as provided in division (F)(2) of this section. Vacancies shall be 
filled in the same manner provided for original appointments.  
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(D)(1)  The Superintendent of Insurance shall be the Chairperson of the 
Commission. Meetings of the Commission shall be at the call of the 
Chairperson. All of the members of the Commission shall be voting 
members. Meetings of the Commission shall be held pursuant to section 
121.22 of the Revised Code. 

(2)  The Department of Insurance shall provide office space or other facilities, any 
administrative or other technical, professional, or clerical employees, and any 
necessary supplies for the work of the Commission. 

(3)  The Chairperson of the Commission shall keep the records of the Commission. 
Upon submission of the Commission’s final report to the General Assembly 
under division (F) of this section, the Chairperson shall deliver all of the 
Commission’s records to the General Assembly. 

(E)(1)  The Commission shall study the following areas pertaining to health care 
contracts: 

(a)  The procompetitive and anticompetitive aspects of most favored nation 
clauses; 

(b)  The impact of most favored nation clauses on health care costs and on 
the availability of and accessibility to quality health care; 

(c)  The costs associated with the enforcement of most favored nation 
clauses; 

(d)  Other state laws and rules pertaining to most favored nation clauses in 
their health care contracts; 

(e)  Matters determined by the Department of Insurance as relevant to the 
study of most favored nation clauses; 

(f)  Any other matters that the Commission considers appropriate to 
determine the effectiveness of most favored nation clauses. 

(2)  The Commission may take testimony from experts or interested parties on the 
areas of its study as described in division (E)(1) of this section. 

(F)(1) Not less than ninety days prior to the expiration of the two-year period 
specified in Section 5 of this act, the Commission shall report its preliminary 
findings to the General Assembly and a recommendation of whether to extend that 
two-year period for one additional year. If the General Assembly does not grant the 
extension, the Commission shall submit its final report to the General Assembly 
not later than three months after the expiration of the two-year period specified in 
Section 5 of this act. If the General Assembly grants the extension, the extension 
shall be for not more than one year after the expiration of the two-year period 
specified in Section 5 of this act, and the Commission shall submit its final report to 
the General Assembly not later than six months prior to the expiration of the one-
year extension.  
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(2) The final report of the Commission shall include its findings and 
recommendations on whether state law should prohibit or restrict most favored 
nation clauses in health care contracts. The Commission shall cease to exist upon 
the submission of its final report to the General Assembly. 

House Bill 125 Joint Commission on Most Favored Nation Clauses in Healthcare 
Contracts
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Should the Commission recommend that the Ohio Legislature prohibit or restrict 
MFN clauses in health care contracts?

Member    

Leigh Brock-Webster-Did not vote

Senator Capri Cafaro-Did not vote

Dr. Stuart Chesky-Yes

Michelle Daniels-Yes

Philip Derrow-No

Binem Dizenhuz-No

Representative Dan Dodd-Did not vote

Mary Jo Hudson-Abstained

Lisa Han-Did not vote

Representative Matt Huffman-Yes

Thomas Kniery-Yes

Dr. William Kose-Yes

Laura Kuykendall-no

Chad Matteson-Yes

Michele Napier-Yes

Senator Bill Seitz-Did not vote

 Dr. Wayne Wheeler-Yes
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Should the Commission recommend that the Ohio Legislature extend the two 
year moratorium on MFN clauses in health care contracts between hospitals and 
contracting entities for a period of up to one additional year, from June 25, 2010 
until June 25, 2011?

Member    

Leigh Brock-Webster-Did not vote

Senator Capri Cafaro-Did not vote

Dr. Stuart Chesky-No

Michelle Daniels-No

Philip Derrow-No

Binem Dizenhuz-No

Representative Dan Dodd-Did not vote

Mary Jo Hudson-Abstained

Lisa Han-Did not vote

Representative Matt Huffman-No

Thomas Kniery-No

Dr. William Kose-No

Laura Kuykendall-No

Chad Matteson-No

Michele Napier-No

Senator Bill Seitz-Did not vote

 Dr. Wayne Wheeler-No
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Joint Legislative study  Commission on Most Favored nation 
Clauses in Health Care Contracts

There is hereby created the Joint Legislative Study Commission on Most Favored 
Nation Clauses in Health Care Contracts…

The Commission shall study the following areas pertaining to health care contracts: 

a)  The procompetitive and anticompetitive aspects of most favored nation 
clauses; 

b)  The impact of most favored nation clauses on health care costs and on 
the availability of and accessibility to quality health care; 

c)  The costs associated with the enforcement of most favored nation 
clauses;

d)  Other state laws and rules pertaining to most favored nation clauses in 
their health care contracts; 

e)  Matters determined by the Department of Insurance as relevant to the 
study of most favored nation clauses; 

f)  Any other matters that the Commission considers appropriate to determine 
the effectiveness of most favored nation clauses. 

Confidentiality
The survey results were obtained by the Ohio Department of Insurance pursuant to 
Ohio Revised Code Section 3901.011.

The individual responses are considered confidential pursuant to Section 
3901.48(C) of the Ohio Revised Code.

Results are reported in the aggregate with individual information de-identified, to 
maintain confidentiality
 
Who received a survey?

 • All life and health insurers licensed to do business in Ohio

 •  Many were exempt because they do not write health insurance  
policies or do not contract with providers

 • Members of the Ohio Hospital Association
 
Methodology

 • There were separate surveys for hospitals and insurers.

 •  The surveys were created by two subcommittees of the Joint 
Commission.
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 •  There was also a subcommittee to discuss confidentiality issues 
regarding the survey. 

Who was surveyed?

 • We sent the survey to 157 hospital chief financial officers.

 • We received 60 hospital responses.

 • 20 of those were from multi-hospital organizations.

 • 40 of those were from individual hospitals.

 • We sent the survey to 411 insurers.

 • We received responses from 35 insurers.

 • Caveat: survey did not apply to many insurance companies
 
Who has MFn Clauses in their Contracts?

 •  11 out of 20 hospital systems reported that some of their hospitals had 
MFN clauses in their contracts.

 •  Of the 40 individual hospitals who responded, 16 had MFN clauses in 
their contracts.

 •  Of the 35 insurers who responded, less than 10% stated they used MFN 
clauses.

 
What We Found – number of Contracts

For the hospitals that responded they had contracts with MFN clauses:

 •  Each hospital had an average of 29 health insurers with whom they had 
a contract.

 •  Each hospital had an average of 36 separate contracts with health 
insurers.

 •  Each hospital had an average of 1.5 contracts that contained MFN 
clauses. (Over 2/3 of the responding hospitals only had one contract 
with a MFN clause). 

 
geographic Region

 • Hospitals in all regions of the state had contracts with MFN clauses.

 • We did not notice any geographic pattern.

Hospital systems with MFn Clauses
 • 11 hospital systems have MFN clauses in their contracts.
 • All had more than 251 beds. 
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Hospital systems without MFn Clauses

 • There are nine hospital systems without MFN clauses.

 • Three have 51-250 beds. 

 • Six have more than 251 beds. 

Individual Hospitals with MFn Clauses

 • Hospitals of every size have MFN clauses.

 • One small -1 to 50 beds.

 • Ten medium-50 to 250 beds.

 • Five large-251 or more beds. 

Individual  Hospitals without MFn Clauses

 • 24 individual hospitals do not have MFN clauses in their contracts.

 • 11 small -1 to 50 beds.

 • 10 medium-50 to 250 beds.

 • Three large-251 or more beds. 

What We Found  – Teaching Hospitals

 • Thirteen hospitals classified themselves as teaching hospitals. 

 • Seven of 13 stated they had contracts with MFN clauses.
 
designations

 •  Of hospitals that responded they had some sort of designation or 
classification, eight out of 14 stated they had contracts with MFN 
clauses. 

Urban Vs. Rural

 •  Of hospitals that responded they were rural based, seven out of 23 
stated they had contracts with MFN clauses.

 •  Of hospitals that responded they were urban based, 11 out of 22 stated 
they had contracts with MFN clauses. 

Frequency of Audits

 Of the 27 hospital responses we received with contracts containing MFN clauses:

 •  10 hospital responses reported being audited within the past five years.

 •  17 hospital responses reported not having been audited within the past 
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five years.

 • Insurers reported conducting 35 audits over the past five years.
 
demographics of Audits

Of the 27 hospital responses we received with contracts containing MFN clauses:

 •  10 hospital responses reported being audited within the past five years.

 •  17 hospital responses reported not having been audited within the past 
five years.

 • Insurers reported conducting 35 audits over the past five years. 

demographics of non–Audited Hospitals

Demographics of 17 non-audited hospital responses:

 • 13 were individual hospitals.

 • One had 1-50 beds.

 • Nine had 51-251 beds.

 • Three had more than 251 beds.

 • Four of these were hospital systems.

 • Four had more than 251 beds. 

Liquidated damages Provisions

Of the ten hospitals that responded that they had been audited, all had liquidated 
damage provisions in their contracts.

Cost of Audits to Hospitals

 • Hospitals reported: 
 • $48,000 cost of external audit 
 • Direct cost of audit $22,000 
 • indirect cost $4,000 
 • Direct cost not specified 
 • indirect cost included legal fees and meeting time 
 • No cost, a small amount of time to copy contracts 
 •  Annual report to auditors, estimated cost $1500. Estimate 46-56 hours 

of labor to prepare and go through audit.
 • Annual audit-each hospital 40-60 hours labor 
 •  Two routine audits, minimal costs (under $20,000) used existing 

resources, payer paid costs
 •  Annual audits create indirect costs to the system, time, and IT 

resources.
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Cost of Audits to Insurers

Insurers reported direct costs to enforce MFN clauses over the past five years of 
less than $1 million.

Audits/Penalties/Sanctions 

Of the ten audited respondents, five reported a penalty or sanction as a result of 
enforcement of the MFN provision.

Reported penalties include:

 • $680,000 settlement 
 • $62,000 settlement 
 • Negative rate adjustment, financial penalty, amount not specified 
 • Payment to insurer, amount not specified 
 • No retrospective penalty, rates going forward were adjusted 
 
Insurer Audit Enforcement 

Insurers reported enforcing MFN provisions six times.

Insurers reported the consequences to hospitals or hospital systems for violating 
MFN provisions can include:

Recovery of overpayment and/or

Changes to other contractual terms, conditions, or rates.
Joint Legislative study  Commission on Most  
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Favored nation Clauses in Health Care Contracts

There is hereby created the Joint Legislative Study Commission on Most Favored 
Nation Clauses in Health Care Contracts.

The Commission shall study the following areas pertaining to health care contracts: 

a)  The procompetitive and anticompetitive aspects of most favored nation 
clauses; 

b)  The impact of most favored nation clauses on health care costs and on 
the availability of and accessibility to quality health care; 

c)  The costs associated with the enforcement of most favored nation 
clauses;

d)  Other state laws and rules pertaining to most favored nation clauses in 
their health care contracts; 

e)  Matters determined by the Department of Insurance as relevant to the 
study of most favored nation clauses; 

f)  Any other matters that the Commission considers appropriate to determine 
the effectiveness of most favored nation clauses.  

scope of Inquiry

The survey results were obtained by the Market Conduct Division of the Ohio 
Department of Insurance pursuant to Section 3901.011 of the Ohio Revised Code.

The responses are considered confidential as Market Analysis workpapers 
pursuant to Section 3901.48(C) of the Ohio Revised Code.
 
Who Received the survey?

 • All life and health insurers licensed to do business in Ohio

 •  Many were exempt because they do not write health insurance policies 
or do not contract with providers

 • Members of the Ohio Hospital Association

Insurer Results

 •  The average duration of contracts with MFN clauses were no longer 
than those without MFN clauses.

 •  The responses did not indicate a significant difference.

 •  The existence of MFN clauses did not have a significant impact on 
negotiations.

 • Five insurers said MFNs did have a significant impact.

appeNdix a – 4
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 • Five insurers said MFNs did not have a significant impact.

 • Two said the question was not applicable.

 • MFN clauses complicate and prolong negotiations.

 • MFN clauses are only a single element in the negotiation.

What terms, other than MFN clauses, simplify, complicate, shorten, and prolong 
contract negotiations?

 • Rates 

 • Duration of contract

 • Medical necessity

 • Retroactive denial concerns

 • Incorporation of new and/or revised regulatory requirements

 • Completion of credentialing and quality requirements

The existence of a competitor’s MFN clause has not affected insurers’ ability to 
negotiate non-fee-schedule related contractual terms.

The existence of a MFN clause has not deterred most insurers from contracting 
with a hospital or to enter into a particular geographic market in Ohio.

What are the reasons, other than the existence of a MFN clause, that have caused 
you not to contract with a hospital or enter into a geographic region?

 • Rates

 • Location

 • Contract terms

Hospital Results (Revised March 8, 2010)

The results were tabulated separately based on hospital size.

Small hospitals (1-50 beds) reported having no MFN clauses.

Six midsize hospitals (51 to 250 beds) reported having MFN clauses.

Thirteen large hospitals (more than 251 beds) reported having MFN clauses.

Do you use any measures to ensure you do not inadvertently violate your MFN 
clause, such as a price buffer, with non-MFN insurers?

 - Three midsize hospitals use measures, three do not.

 - Twelve large hospitals use measures, one does not.

Do you use any measures to ensure you do not inadvertently violate your MFN 
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clause, such as a price buffer with non-MFN insurers?

Some measures used by hospitals include: 

 - Price buffers

 - Internal analysis

 - Monitor negotiated rate

What are the direct and indirect costs to your hospital of measures taken to prevent 
an MFN violation?

 • Midsize hospitals: time; $10-20,000

 •  Large hospitals: $1500-$30,000; legal fees; internal annual audit; third-
party audit; cost of monitoring compliance; IT costs, staff time

Have you ever been involved in negotiations where you would have given an 
insurer a lower rate but for the existence of an MFN?

 • Six midsize hospitals would not have given a lower rate. 

 • Nine large hospitals would have given a lower rate.

 Have you ever been involved in negotiations where you would have given an 
insurer a lower rate but for the existence of an MFN?

 •  Many responses indicated that hospitals were willing to give a lower rate, 
but could not due to an MFN clause.

For the midsize hospitals, there was no discernable difference in the duration of 
contracts between those with or without MFN clauses.

There was one large hospital that had, on average, a shorter duration, and four 
that had a longer duration of contracts between those with or without MFN clauses. 
The average difference was one year for both.

Does the existence of an MFN clause (either in the contract being negotiated or 
in another insurer’s contract) simplify, complicate, shorten, or prolong contract 
negotiations?

 •  Some hospitals reported that MFN clauses shorten negotiations 
because a price floor is set.

 •  Most hospitals reported that MFN clauses prolong negotiations because 
of the extra attention the clauses require; additional time for analysis 
and negotiations.

Has the existence of an MFN clause in one of your contracts affected or 
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discouraged you from entering into innovative payment methodologies with a 
different insurer?

 •  Three midsize hospitals responded affirmatively, three responded 
negatively.

 • Six large hospitals responded affirmatively, six responded negatively. 

Have you ever sought to amend or revise an MFN provision to allow you to use a 
different payment methodology with an insurer?

 •  One midsize hospitals responded affirmatively, five responded 
negatively.

 •  Two large hospitals responded affirmatively, twelve responded 
negatively. 

Has the existence of an MFN clause in one of your contracts affected or 
discouraged you from entering into non-fee schedule-related contract terms?

 • Six midsize hospitals responded negatively.

 • Seven large hospitals responded negatively.
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HOsPITAL sURVEY REsPOnsEs

10) How many separate contracts does your organization have with health 
insurers?

 •  It could be up to 2 to 3 depending upon if insurer has a Medicare 
Advantage product or if they contract for our home health separately.

17) Please describe the circumstances that prompted the audit. Please also 
describe the cost of the audit using the following categories to calculate the costs: 
direct and indirect. Please be as specific as possible.

 •  Routine audit, one in 2005-6 and recently 2008-9. Costs were minimal 
(under $20,000) using existing resources. The auditor costs were 
covered by the payer.

 • No cost, a small amount of time to copy contracts. 

 •  Our contract requires that each year we submit a report to X’s 
independent auditors on previous years managed care performance at 
our hospital. This report allows them to compare X’s rate of payment in 
aggregate to that of our other managed care payors. The auditor then 
requests samples of bills and EOB’s that they test to determine if our 
report appears plausible and no MFN violation is expected. Our financial 
analysis area prepares the initial report that requires approximately 8 
hours of labor. We then spend an additional 8-10 hours interacting with 
the auditors answering questions, etc. Our patient financial services 
area provides the requested claims and EOB samples which represent 
several hundred copies. This takes approximately 30-36 man hours 
as well as the copy expense to compile. It is estimated that each audit 
costs our facility approximately %1500 to comply with the actual audit.

 •  Routine audit. Direct cost of $680,000. Indirect costs of several 
meetings to discuss and prepare, legal fees.

19) Has your organization ever used the existence of a MFN clause in a contract 
with a health insurer to successfully negotiate a higher rate with another health 
insurer?

 •  In order to not have a violation with our MFN language we had to insist 
on higher rates from several payors. We never intentionally used the 
MFN language as a tactic to gain higher rates.

appeNdix a – 6
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20) Has your organization ever had to reject a contract with a lower rate of 
reimbursement due to the existence of a MFN clause in a competing health 
insurer’s contract?

 • But we have been cautious in developing products for the working poor.

 •  It has gotten in the way of negotiating and caused issues in getting 
deals done but in the end after much deliberating, we reached common 
ground.

21) Has your organization ever had to negotiate a contract for the same reason?

 • We had to negotiate a few contracts because of the MFN language.

22) Do you feel that the existence of a MFN clause in a contract between your 
organization and a health insurer limits your flexibility to negotiate contracts with 
other health insurers due to concerns about violating the existing MFN clause?

 •  Yes. MFN clauses limit our contracting flexibility. We now have to 
ensure that all services paid at a rate higher than the contract with 
MFN clause because the carrier with the clause has the ability to claim 
a violation for specific procedures. For example, even though the 
contract reads that on a percent of charge basis the MFN has to be 
the lowest in the aggregate, they can claim that other carriers pay less 
for MRI services and then take back the difference for just MRIs, even 
though in total or, in the aggregate of their business, they pay less. For 
example, if the MFN pays the hospital at a rate 45% of charges and 
all other carriers pay on average, 49% of the charges, but the MFN 
carrier discovers that another carrier pays $500 for an MRI and the MFN 
carrier pays $600 ($1333 * 45%) then the MFN carrier can recoup the 
$100 difference, even  though in the aggregate they pay less. Because 
the MFN carrier has a large market share, we are less flexible to other 
carriers when negotiating rates, especially new entrants to the market. 
New market entrants are almost guaranteed to pay higher rates and 
their ability to grow will be limited.

 • At times it does.

 • Somewhat limits.

 •  Yes. Currently renegotiating with a major payor. MFN creating 
obstacles.

 •  No, I believe that the MFN concept is a legitimate one as I believe that 
health insurers should only get discounts based on the volumes that 
they bring to the hospital. Thus larger volume insurers should get the 
better discounts.

 • Yes, but we have used it to increase rates with other payers.

 •  Yes. The existence of MFN clauses in our agreements with certain 
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payers has impacted our negotiations with other payers due to concerns 
about violating the MFN clause. The financial penalties for violating 
MFN with the largest payers are significant. Since it is our objective to 
negotiate similar reimbursement levels for the top payers in the market, 
a MFN clause forces us to include a buffer of several percent so that 
minor unanticipated changes do not put us in violation. The buffer 
generally ends up disadvantaging the other smaller, but significant 
payers. Also, smaller payers may then experience market entry barriers 
because of the higher reimbursement levels required by providers.

 • Yes. 

 • Yes. Each contract should stand alone.

 •  MFN language limits the provider’s ability to strategically work with a 
smaller more regional payors. Larger companies that have large market 
share in an area get dangerously close to monopolizing the market 
and ultimately have a stranglehold on it. once they have a critical mass 
they can shadow price incrementally just below where employers would 
move their business. In addition, larger payors answer to their investors 
and regional players are more centric to the region they exist in.

As a provider, I would like to be able to work with other payors strategically to bring 
product(s) into the market that provides the plan designs our employers are looking 
for and competitive premium rates. Working with regional and local payors allows 
us as a hospital to have a more transparent relationship with payors that is more 
flexible for both parties. In my opinion being hamstrung with MFN language only 
limits creativity and competitive products from reaching local markets.

 •  Yes. It limits flexibility. Other payers want the same rate as the ones 
with MFNs. They presume to know the rate from “internal intelligence”. 
Some plans have strategies to “steal” business from the large plans so 
they are asking for rates within a few points of the large payers. Also, 
payers don’t pay the same way, so not comparing apples to apples. And 
with the variance of patient utilization, it’s difficult to predict how rates 
negotiated one year will translate to reimbursement rate for next year 
based on utilization.

 •  The existence of MFN in contracts has limited our flexibility to negotiate 
contracts with other health insurers due to concerns about violating the 
existing MFN clause. We have been hesitant about exploring different 
types of reimbursement methodologies with “other carriers” that could 
positively impact cost and quality for fear of violating the MFN clause. 
There are also times that a new insurer enters that market and they 
would like to effectively compete against the incumbents. There may be 
relatively little volume with the new carrier; consequently the financial 
risk to the hospital is relatively minimal. The hospital may believe that 
increased competition between the insurers’ carriers would be good 
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for the community as well as for the hospital. The MFN clause would 
prohibit such an initiative that would be a win for the hospital and a win 
for the business community, etc.

 •  Yes, an MFN provision requires that we contract with non-MFN health 
insurers at rates that will not create an MFN violation. Given that the 
various health insurers are on vastly different payment methodologies, it 
limits our flexibility in terms of how competitively we can position non-
MFN health insurer effective rates. In other words, we have to build in a 
cushion to be certain that we have avoided a future violation.

 •  Yes. It is a constant battle to monitor these provisions. It is especially 
difficult when two of these provisions are active at the same time and 
each provision is written and audited differently. If you have two active 
provisions, unless a “corridor” is in place, one provision will most likely 
be in violation.

 • It absolutely would.

 •  The existence of an MFN clause does not influence our flexibility to 
negotiate contracts as our organization’s position has been that we 
negotiate the reimbursement terms and discounts based on the relative 
volume of business provided to us by the respective payer. We have 
followed such strategy of stratifying payers and their respective discount 
for many years.

 •  Absolutely. MFN clauses limit the ability to negotiate special 
arrangements with payors or businesses for discount rates that may be 
above average and that may be in the hospital’s best interests, such as 
in providing for a community benefit to a particular group of enrollees 
(low income, etc.) or in meeting competitive offers requested by local 
businesses who are trying to reduce/minimize their health care costs.

 •  Yes, the existing MFN gives the managed care company a pricing 
advantage in the community and forces other payers out, giving the 
MFN payer more leverage to lower payments to the provider. If not for 
the MFN, we could offer a lower [r]ate to other payers and level the 
playing field which would reduce the cost shifting impact.

 • Not currently

 •  Yes-any price concessions to a non-MFN insurer are magnified, as we 
would have to be {not legible}.

 •  MFN insurer’s book of business is enormous when compared to any 
other managed care payors or the others as a whole. The risk of an 
inadvertent MFN violation has a chilling effect on competitive pricing. A 
small violation may become a huge penalty when applied to the MFN’s 
insurer’s volume. 

 •  Yes and no-while we honor the MFN provision, we strive to keep all 
payor’s reimbursement at similar levels, and thus while the MFN is 
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occasionally a factor in our contracting strategy, it is not the main driver.

 • Yes-it inhibits leverage.

 • Yes. Payor with MFN sets the floor.

 • Yes 

 • Yes 

23) Do you believe that MFN clauses in contracts have increased or decreased 
competition among payers? 

 •  MFN clauses have certainly decreased competition in the market. 
Because pricing is the single most important part of healthcare 
selection process, the lower price compared to the competition, the 
greater market share one will capture. For example, X, which is a large 
company doing business in nearly every state, they are not able to 
compete in the NW Ohio market, in fact, they have lost market share 
over the last few years because one of their competitors required an 
MFN clause at almost every hospital.

 • Decreased

 • Decreased 

 • Decreases competition. Automatically gives larges payor best deal.

 • I do not believe they have had any effect.

 •  Possibly decreased competition. Since they have a lower rate, 
companies will go to them before going to payer whose rates are higher.

 •  We believe that MFN clauses have had an impact on competition. It 
would not be our business practice to give a smaller or new payer in 
the market a better rate than the largest payer. However, as noted 
in Response 22, the existence of an MFN clause with the largest 
payer does force a somewhat higher reimbursement to protect 
ourselves against potential and unintentional violations. Such higher 
reimbursement would cause premiums to be higher and make it difficult 
for a new entry into the market to be successful. As a provider we do not 
have sufficient market data to reach conclusion as to the direct impact 
of the MFN clauses. However, based upon our claims volume, we do 
note that the largest payer, the payer with the most significant clause, 
has been able to significantly increase its market share over the past 
five years.

 • Decreased competition-obvious reasons. 

 •  Decreased development of new products for concern of impact on MFN 
contract.

 •  To my knowledge there has been only 2 such agreements in our area 
since I came here in 1995. X and Y were the only HICs that had MFN 
in their deals. X lost a case in the Cleveland market years ago making 
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the MFN clause obsolete for them. It is my understanding that Z was 
asking for the lowest rate by a fixed number under the best rate at that 
provider. 

Y takes what they think is a more passive position by asking for equal 
to or better than the best rate a provider has. This still limits competition 
and the provider’s ability to get creative in their market.

 •  Decreased competition with small plans. Large plans have the majority 
of businesses. Smaller plans/networks continue to lose groups to these 
large plans.

 •  As noted above, in the examples under #22, the existence of MFN 
clauses have limited flexibility, creative reimbursement methodologies, 
and the growth of new insurers, which all have had a negative impact on 
competition among payers.

 •  Yes. By its very nature, the MFN provision provides the largest payer 
with a medical cost differential that allows it to grow at the expense of 
other competing health insurers.

 •  Inconclusive. However, if you ever did want to offer a payor a “preferred” 
rate in order to steer business to them, the existence of a MFN provision 
would not allow you to do so. So, your options are limited before you 
even begin negotiations.

 •  The organization feels the existence of a MFN clause has had little 
to no effect on competition. We are able to provide competitive 
reimbursement structures with multiple payers and contract with new 
payers to gain entry to the market by providing discounts based on 
relative volume and if needed able to provide rates close enough to the 
MFN payer to ensure parity.

 •  Decreased. Competition in our region is relatively low in that there are 
only 6 major payors that have significant market penetration. Our MFN 
contract represents one of those six, and essentially, it prohibits us 
from negotiating contractual arrangements (with higher discounts than 
the MFN discount) with other non-major payors. As such, this situation 
severely limits the small MCO in their attempt to enter into our market 
and compete on an equal footing with the existing 6 major payors.

 • Decreased.

 •  In our market, the MFN clause has decreased competition. Our 
highest volume payer (with the MFN) should always be able to win an 
employer’s health insurance business as he is guaranteed the best 
price.

 •  Competition has decreased as the large payors dominate the market. 
To prevent further domination, again, we strive to keep all payors at 
similar reimbursement levels. 
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 • Decrease-add advantage to the one payer and allows them to grow.

 •  Decreased-the largest payers who have the most leverage and have 
been the most aggressive use the MFN to “lock in” their advantage.

 • Decreased-MFN sets a “floor” for pricing.

 • Decrease 

 • Decrease 

24) What effect do you believe that MFN clauses in contracts have had in holding 
down health care costs?

 •  I do not believe MFN clauses hold down costs for healthcare, they 
actually increase costs and move market share to the carrier that has 
the MFN. We now require a minimum of 5% increases from all other 
carriers to ensure there is not an MFN violation. In prior years, we made 
sure our pricing was in line with cost increases.

 • None 

 •  I do not believe MFN clauses have any effect on health care costs 
as it is only a contractual concept. The way to hold down health care 
costs by insurance companies is to make them manage the patient and 
their care, not try to penalize the hospital by non-payment for services 
provided.

 • I don’t believe an MFN clause holds healthcare costs down.

 •  None, in fact it might have the opposite effect. The MFN provisions 
are used by providers to negotiate higher reimbursement with the 
largest payers with MFN provisions. The MFN rate then operates at 
a floor. The existence of an MFN makes it more comfortable for the 
larges payer with the MFN protection to agree to higher reimbursement 
because they are guaranteed not to be disadvantaged. The providers 
are then forced to negotiate even higher reimbursement with the 
competitors. Accordingly, the MFN clause is more likely to increase 
overall healthcare costs and make it more difficult for new payers to 
successfully enter the market.

 • None.

 •  As I mentioned previously that MFN language limits flexibility and 
creativity in a market. Providers cannot easily create strategic alliances 
with payors that would allow products to be developed that are specific 
to the community they serve and are very cost effective to the provider, 
payor and most importantly the community. MFN protects the larger 
company that does not have the ability to be flexible, creative or 
responsive to local markets. 

 •  67% of our commercial patients have large discounts. Contracts with 
MFN provision at least sets a floor for all other payer rates.
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 •  MFN clauses may have reduced healthcare costs for the applicable 
insurance carrier, but in turn it has increased healthcare costs for their 
competition and the business community at large. It has also forced 
the hospital, because of concerns of violating the MFN clause, to 
increase rates to other carriers by even a higher percentage by adding a 
“cushion” as a protection against a possible MFN violation.

 •  None. Questions 19-21 allude to the fact that the MFN provision 
may end up establishing a ‘floor’ level of reimbursement and a non-
competitive playing field that is otherwise necessary to control costs and 
expand employer access to competitive rates and premiums.

 •  None. Only those with market clout can negotiate these provisions into 
contracts. These payors don’t care what the rate is…only that they are 
receiving the best rate. If you did want to offer another payor a better 
rate (thereby lowering healthcare costs), you are prohibited to do so.

 •  The organization believes the existence of an MFN clause has had 
little to no effect in holding down health care cost. The reimbursement 
terms negotiated are not influenced by the presence of a MFN clause 
therefore the existence of an MFN clause has not had a significant 
influence on our reimbursement terms and the payer’s reimbursement 
terms would be similar with or without such a clause.

 •  None. We believe that the MFN clauses really only serve to benefit 
the interest of the contracting MCO and provide no real benefit to 
the contracting provider. The constant threat of an MCO audit and 
the additional efforts to ensure compliance with the MFN clause, 
considering the various forms of contractual payment arrangements 
that need to be monitored, add to the level of effort, and costs, of the 
contracting provider. In our market, we do have to worry about the 
effects that having only 6 major MCO players has on our competitive 
environment. If our MFN contract proves unfavorable, options are 
limited in business shifting to other MCOs. 

 •  None. It requires other payers to lose market share and requires 
providers to insist on very high rates from the non-MFN payers in order 
to compensate…at the end of the day the providers must negotiate 
rates that in the aggregate will sustain the costs to provide care…MFN 
doesn’t lower health care costs, it simply determines who will pay a 
disproportionate share of those costs.

 •  The MFN clause has had no effect in holding down health care costs. 
The MFN provision in our area’s largest insurer’s contract has had the 
effect of cost shifting. The system’s costs have increased as a result of 
the cost of business increasing as labor, drugs, supplies, technology, 
etc. have increased in cost. Insurers without the MFN provision have 
born more than their fair share of cost increases through rates that are 
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contained in their contracts that must cover a greater share of increased 
costs. On the national and state level, as Medicare and Medicaid fail 
to pay the cost of providing care, these costs are shifted to those who 
can pay (the commercial/managed care payors). Within our system, the 
costs must be and are shifted to other payers. Over time, this dynamic 
has resulted in our market being dominated by the insurer with the MFN, 
and fewer lower volume other payers to shift costs to.

The situation as relates to competition is worsened once again as the managed 
care payer with the MFN, and the largest book of business is then leveraging its 
market power by converting retirees to its MA plan.

 •  Some small effect, but not a key driver in holding down healthcare 
costs.

 •  Mix-on one hand we have had to increase rates with non-MFN payers 
but it allows that payer with MFN to keep rates down in area. Also the 
MFN payer is in NE Ohio and they add value to the economy. 

 •  None. This is a red herring. If a hospital must leverage other payers 
to advantage one over the others, then it drives costs up in the 
short to midterm. The payer with the MFN can actually become lazy 
in negotiations as they know they will always have the best price 
regardless of how high costs or rates go.

 • None. It benefits only the payor with the MFN.

25) Please provide any other information you would like to present to the 
Commission.

 •  We are a relatively small business compared to the size of the 
insurance carrier requiring an MFN clause. About 4 years ago, this 
carrier terminated their contract with our hospital and signed an 
exclusive contract with our competitor, who also owns a HIC. Our prior 
contract with this insurance carrier did not have an MFN. This carrier 
approached us 3 weeks before the moratorium was to start in 2008 and 
said if you want to back in the network, sign this MFN clause or you will 
probably not be considered to be a network provider in the future. This 
carrier’s market share has steadily grown in NW Ohio since the year 
2000.

 •  Our hospital has chosen not to enter into contracts containing MFN 
clauses as we feel the financial risk and bureaucratic hassle is too great. 
The presence of MFN clauses in contracts proposed by some major 
health insurers in the past has been a barrier to us contracting with 
them.

 •  MFN clauses are not permitted in other states where I have worked-
deemed anti-competitive.
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 •  We are totally against MFN clauses. We need to have the ability to 
individually determine payment rates based on size of the plans in our 
market, timeliness of payments, and the administrative burden of the 
plans.

 •  The main issues with MFN clauses in today’s environment are: a) the 
rate buffer described in item 22 above which is required to protect 
providers from violating the MFN clauses. The existence of MFN 
provisions makes it less flexible for providers to negotiate pricing with 
smaller payers for fear of violating the MFN clauses; b) because of 
the higher rates, the MFN clauses make it harder for smaller payers 
to enter the market; c) the administrative hassle related to monitoring 
and actual audits. Providers are forced to spend valuable resources 
to monitor compliance with the MFN clauses and to deal with audits; 
d) if a provider is found to have violated the MFN clauses, the penalty 
is grave and not proportionate to the benefit (if any) realized by the 
provider. More specifically, if a provider violates the MFN clauses, 
the usual penalty is for the larger payer to apply the lower rates to 
the larger payer’s business, which would be more substantial than 
that of the smaller payer. Also, any penalty would likely be applied 
both prospectively and retrospectively; e) it is difficult to predict if a 
provider will violate the MFN clauses, especially new payers with no 
record as to volume of services. In the Ohio market, certain large 
payers started using the MFN clauses about 20 years ago. back 
then, the reimbursement was primarily based upon a percentage of 
charge. However, in today’s managed care environment, payer are 
using diverse reimbursement methodologies, which are often complex. 
Providers often have issues with how payers determine whether a 
provider has violated the MFN and the MFN penalty amount; f) the 
main MFN provisions were implemented by X about 20 years ago. 
X was known by the name Y. The decision to implement the MFN 
provisions was based upon factors that are not relevant today. Back 
then, Y experienced significant pressure from physician-owned Z that 
was demanding much lower reimbursement. Also, AA had its own MFN 
clause and X did not want to be disadvantaged as both plans expanded 
statewide. These factors are either no longer relevant or less relevant 
today. In fact, some later development has proven that MFN clauses are 
not essential in protecting a payer’s competitive position. In late 1990s, 
AA entered into a consent decree with the US Dept. of Justice whereby 
AA agreed not to use the MFN clauses. Not using MFN clauses in AA’s 
provider agreements has not affected AA’s market position. Today, AA 
remains one of the largest payers in Ohio. 
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In conclusion, it has been proven that payers and providers can reach fair and 
reasonable reimbursement rates without the MFN clauses. The MFN clauses are 
no longer appropriate in today’s market because of the anti-competitive effect in 
the marketplace, the health care resources providers are forced to spend to deal 
with compliance and audit, and the unpredictable and disproportionate penalties 
to providers if the providers are found to have violated the MFN clauses. Instead 
of their competitive value, the MFN clauses have been used by large payers 
to sustain their dominant market position. Because of the concerns outlined 
above, many states have passed laws to ban the use in an effort to promote an 
environment which allows more competition among payers.

 •  MFN clauses are outdated. Especially when you try to convert a DRG 
to a percentage of charge. You are at the mercy of your patient mix. 
Compare that to a percentage of charge contract and you may find out 
the MFN was violated. All parties should be free to negotiate their rates. 

 •  MFN, pure and simple, is the way the large insurer keeps competition 
out of a marketplace.

 •  X’s corporate headquarters is located in Indianapolis, IN. in 2007 the 
state of Indiana passed regulations outlawing MFN. I attached a few 
documents from this action.

 •  1) Although we have responded to the above that we are currently in 
one MFN contract, we have another contract where the MFN provision 
exists but has “gone silent” due to HB 125. Although that payor does not 
have audit rights today, that provision could “turn on” later. The payor 
refuses to remove the provision in hopes that they are able to reenact 
it after the state’s study. So we need to monitor that contract as well as 
if it did have MFN. 2) The MFN provision we currently have guarantees 
that payor the lowest rate by x%. At the time, the payor had significant 
leverage to negotiate that provision into a long term deal. That provision 
is truly anti-competitive and we are stuck in a long term contract with 
that provision. If the state determines to do away with MFN, it should 
also end these provisions in all EXISTING contracts, too. 3) Only payors 
with a lot of market leverage can achieve these provisions. Achieving 
these provisions can make their sales job easy because they can go out 
locally and say they are contractually guaranteed the best rate. (Even 
though other payors may have an equivalent discount rate, they cannot 
tout the MFN provision). Having MFN provisions gains the significant 
payors even more business making the big payors even bigger and 
giving them even more leverage over the providers. 4) Systems 
that also own healthplans typically get their owned healthplan as an 
exclusion when participating in these provisions. When the local owned 
healthplan is excluded from these provisions, it allows that healthplan 
tied to that one hospital system to price lower in the market and have 
a pricing advantage (although they also have a network disadvantage 
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as both local systems are not participating). Regardless, the system 
without the owned healthplan has no options to offer lower pricing when 
constrained by MFN provisions with no exceptions.

 •  We support the continued prohibition of most favored nation provisions 
in healthcare contracts.

 •  Although my organization does not hold any contracts that contain MFN 
clauses, I believe MFN clauses can lead to higher prices. In addition, 
an MFN clause can ensure that the largest insurer in a given market 
is able to maintain that status while removing incentives to hold down 
health care costs as a result of competition from other insurers. These 
observations are based on actual experiences as described below.

I have previous experience working on the insurance side of the managed care 
industry. I worked in hospital contracting for a medium sized insurer. On a number 
of occasions I was told by hospitals “I cannot agree to that rate because it will 
violate my MFN provision with another insurer.” One hospital even confided that 
they will like their MFN provision because it set a floor as to how low they could go 
on rates with other insurers.

As most are aware, medical costs account for 80-85% of the spend on health 
insurance. If an insurer (typically the largest insurer(s)) can guarantee that it has 
the lowest rate on these medical costs through an MFN provision then the insurer 
will have a competitive advantage over other insurers. In this case, the primary 
incentive of the insurer with the MFN clause is to maintain and enforce the MFN 
provision as opposed to negotiating competitive rates between providers and 
offering innovative approaches in holding down healthcare costs. This has the 
effect of preventing competition and eliminating the possibility of new savings to 
the employers/consumers.

On the provider side, I have witnessed this phenomenon. Although we do not have 
an MFN provision, one large insurer suggested that they could agree to a certain 
rate level as long as they were assured that the other insurers were at a higher 
level. The suggestion was made that we should raise our rates with other insurers 
which would then enable this insurer to agree to our desired rates. The insurer’s 
concern in this case was to maintain a competitive advantage over other insurers 
vs. holding down health costs. This logic is indicative of how large insurers use 
their MFN status to maintain their competitive advantage and market share without 
a true goal of holding down costs.

Another important point for those providers who do not have the leverage to refuse 
MFN provisions is the need for flexibility in negotiating rate levels by insurer based 
on factors other than just the insurer’s size. Many times low denial rates, payment 
turnaround and administrative ease are just as important as the insurer’s market 
size. A provider should have the ability to negotiate rates based on these factors as 
opposed to a simple measurement of the insurer’s size.
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 •  Insurers use MFN clauses as a sales tool to employers, purporting to 
have best pricing, but failing to fully disclose other elements of pricing 
such as “percentage of savings” arrangements wherein the payor keeps 
a portion of a discount.

InsURER sURVEY COMMEnTs

8) Explain the business reason for using MFN clauses.

 •  Our MFN clause is in only one hospital contract. This particular clause 
was at the request of the hospital which wanted to ensure that case 
volumes with their facility remained intact. It was only agreed to since 
the hospital, from which we purchased their HMO and health insurer, 
required us to agree not to contract with any other hospitals in that 
geographic area, other than the ones our (and their) HMO and health 
insurer already contracted with. As a negotiation tactic, then we required 
them (the hospital) not to contract with any other carriers other  than 
those they already contracted with. It had very little, if any impact since 
they already contracted with a multitude of carriers. 8a) 

 • No

  •  Our comparable rate provisions provide for a comparable, not a 
better rate. We typically only use comparable rate provisions in long 
term contracts. The use of these provisions: 1) encourages long term 
contracts-which provides long term stability for both the facility (they 
can plan on revenue levels over a number of years) and provides us 
with a stable network over a number of years; 2) provides long term 
network stability giving our members consistent access to a wide 
range of facilities; 3) helps to reduce the ultimate costs of insurance to 
Ohio consumers by preventing X from having to pay higher rates than 
other plans. This benefits many consumers since these cost savings 
are passed on to them, particularly in the context of self-funded plans 
where they are directly responsible for each bill; 4) prevents X from 
paying unnecessarily higher rates, over the market rate, subsidizing the 
activities of competing plans. Without comparable rate provisions, we 
will likely enter into shorter term contracts with facilities, which could 
lead to network instability or other disruptions to both the facility and us. 
The comparable rate provisions do not prevent hospitals from accepting 
either higher payments or lower payments. Please see the attached 
documents for further clarification, evidence and support.

 •  Yes. In most cases, MFN clauses are designed to ensure that insurers 
and employer groups pay a market rate for health care services. MFN 
clauses can stabilize health care costs by ensuring that hospitals charge 
a consistent reimbursement rate. An MFN clause in a contract between 
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a hospital and an insurer can assure a hospital that its reimbursement 
rates of other insurers. In this way, MFN clauses can be an efficient 
contract mechanism for hospitals.

8b)

 • No

 •  The question of whether an activity is pro-competitive or anti-competitive 
is fundamentally an antitrust analysis. As such, it is one that must 
be viewed from the consumer’s perspective and with the input of an 
antitrust economist. Neither hospitals nor insurers are consumers of the 
product here-it is the end consumer-the insureds-where the analysis 
must be made. There has only been one analysis of comparable rate 
provisions in the health care marketplace that has the performed by an 
antitrust economist using standards generally acceptable and applicable 
to an antitrust inquiry. This article, published by William Lynk, which 
looked at two marketplaces, concluded that provisions like comparable 
rate provisions are in fact pro-competitive and help to reduce health 
care costs for consumers. A copy of Dr. Lynk’s study is provided, as 
well as a summary of that study that was prepared by Howard Feller. 
Please see the attached materials from Howard Feller’s presentation 
for additional information and evidence supporting the broad legal and 
public policy support to comparable rate provisions in the healthcare 
marketplace.

 •  MFN clauses may provide a competitive advantage in certain situations 
where a hospital agrees to provide X with its best rate. In certain 
cases, however, and MFN clause provides no specific advantage to X. 
X is unable to identify any specific evidence to support the foregoing 
statement. 

9b) What were the direct costs of auditing or enforcing the MFN clause to your 
company?

 •  $971,124.71 was spent auditing 1/1/2004 through 12/31/2008 (2009 
figures have not yet been determined as those audits are still in 
progress).

9c) Within the past 5 years, how many times have you audited hospital MFN 
clauses for compliance?

 •    35 hospital system audits have been made since 1/1/2004.

9d) Within the past five years, how many times have you enforced hospital MFN 
clauses?

 •  From 1/1/2004 through 12/31/2008 there have been 6 hospital system 
violations. 2009 figures not yet determined as those audits are still in 



77

progress

9e) What are the consequences to a hospital for violating an MFN provision?

 •  Breach of contract 

 •  Resolution of a contract violation can include recovery of the 
overpayment and/or changes to other contractual terms, conditions, or 
rates.

11) For each CFC geographic region, check what kinds of hospitals you have MFN 
clauses with, broken down into the following categories.

 •  The response to this question represents each individual hospital facility 
rather than an alliance or group of hospitals under a single contract with 
us. As a result, the response to this question could include a smaller 
hospital individually where it is in reality part of a larger negotiating entity 
under a single contract which would also be separately represented. 
In addition, the larger negotiating entities can cover multiple regions, 
particularly given hospital consolidation over the past five years. We 
are reluctant to provide information to the following subparts (kinds 
of hospitals, rural or urban) based on the categories that have been 
provided to us (e.g. we were unsure how Lima Hospitals should be 
categorized). We also found the categories of the kinds of hospitals to 
be vague and difficult to categorize in a consistent manner.

13) What are the effects on your company, customers, and members when your 
competitors are using or have used MFN clauses? Please explain the effects and 
identify the CFC geographic region/counties where these effects have occurred.

 •  We believe that MFNs are an unfair business practice that are only 
used by larger companies that hold a strong market share in an area 
and are able to use that strength to influence a provider to sign the 
MFN. Its intent is to make the company which is probably already on top 
with its market share to stay on top by always having the best contract. 
MFNs stifle competition by making it impossible to compete fairly based 
upon the quality of the service that we offer. Ultimately, it works toward 
attempting to eliminate the smaller companies by helping the bigger 
companies maintain or expand their market share.

 •  In the major metropolitan areas, some of the competition has years to 
get by before renegotiating will not be affected by MFN. It definitely put 
us to some disadvantage until the requirements of those old contracts 
have been completed to get beyond the maximum year that some of 
those contracts are still in effect if the competition isn’t doing an active 
MFN contract.

 •  We have no particular opinion about the impact of MFN clauses on our 
business in Ohio to report.
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 •  Our company would pay a higher rate, causing higher premiums. While 
a plan with an MFN clause may see expenditures go down, others 
would see theirs go up.

 • We are unaware of this type of clause.

 •  We have encountered MFN language with providers throughout the 
state but it is particularly prevalent in the southern part of the state 
(Cincinnati and Dayton) as well as the more rural areas.

  •  Our experience has been that the use of MFN clauses in the Ohio 
marketplace results in insurers and hospitals being unable to reach 
agreement on terms that would otherwise result in lower prices to 
consumers. When negotiating with hospitals, X strives to achieve 
contract terms that are most beneficial to our customers, including 
terms on price. However, in many circumstances, we have been told by 
hospitals through the negotiating process that reaching such terms is 
not achievable due to the barrier that has been constructed through the 
use of MFN clauses by other insurers with those hospitals. Therefore, 
our experience has shown that our ability to independently negotiate 
contractual terms with a hospital in the best interest of our customers 
cannot occur in those circumstances where an MFN clause is in play. 
This experience doesn’t vary by region. In other words, wherever a MFN 
clause is in existence, we typically experience similar affects. In terms 
of where we see MFN clauses being used most prevalently, it is in SW 
Ohio.

 •  X believes MFN contracting stifles competition as smaller carriers are 
not able to obtain the same levels of discounts as the larger carriers 
who are able to negotiate MFN contracts.

 •  Unknown-we don’t know the status of competitor contracts with or 
without MFN.

 •  Although our intermediary provider network does not have specific 
information in its possession regarding CFC geographic regions/
counties, most favored nation clauses tend to negatively impact and/or 
limit a network’s ability to negotiate rates with providers.

 •  MFNs obviously restrict our company’s ability to compete, in a given 
market place, on price (premiums). With hospitals accounting for 35-
40% of the medical costs, if a payer’s rates at a given hospital are 10% 
higher than the MFN rates, that translates into a 4% higher premium. 
Obviously, the customers (employer groups) and members feel the 
impact on their premiums. Not all hospitals openly admit they have 
MFNs, they don’t want to breach their contract terms. Therefore, we 
don’t know the extent of existing MFNs and associated geographic 
distribution within our current service area.

 •  At this time, we do not know the effects on our company or customers 
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when our competitors are using or have used MFN clauses.

 •  There is one specific instance in which Ohio law governing MFN 
clauses has had an anticompetitive effect. HB 125 established a two-
year moratorium on the use of MFN clauses and precluded any existing 
health care contract from being amended to include an MFN clause. 
Yet HB 125 specifically provides that the moratorium does not apply to 
and does not prohibit the continued use of a MFN clause in an existing 
health care contract. This provision in Ohio law is anticompetitive 
because it locks in a competitive advantage for those insurers with 
existing MFN clauses, but prohibits insurers from seeking new MFN 
clauses in health care contracts.

 •  X believes MFN clauses to be anti-competitive. Only large insurers with 
substantial market share can demand MFN clauses from providers. 
Once in place, the MFN clauses limit the ability of insurers with lesser 
market share from competing on price because providers cannot, or 
effectively cannot, offer larger discounts to other, possibly lower-priced, 
health benefit plans. Moreover, employers are driven to larger insurers 
because the only way the employer can be sure to get the best pricing 
is to go through the insurer with the MFN clause. This discourages other 
potential insurers from entering the marketplace and limits the ability of 
existing insurers to grow.

 •  Our company would pay a higher rate, causing higher premiums. While 
a plan with an MFN clause may see expenditures go down, others 
would see theirs go up.

 •  MFN clauses typically require the hospital not to enter into a contract 
with another insurer for rates less than or within 1-3% of the MFN 
contracting insurer. This corridor potentially causes hospitals to be 
overly conservative to guarantee non-violation of the MFN clause in 
order to avoid financial penalties. The hospital could then require other 
insurers to contract for at least 2% higher rates. In tougher economic 
times differentials of more than 1-3 percentage points could force a 
plan sponsor to choose another insurer for their employees. It also can 
potentially cause plan sponsors and ultimately members to pay higher 
premiums based on the higher contracted rate with the hospital. 

 •  None to my knowledge.

 •  Although X does not have specific information in its possession 
regarding CFC geographic regions/counties, MFN clauses tend to 
negatively impact and/or limit a network’s ability to negotiate rates with 
providers.

 •  Part of the normal competitive process will undoubtedly involve 
situations where we engage in negotiations with a facility that has an 
MFN provision with a competitor. Overall we believe that MFN clauses 



80

appeNdix a – 6

are a benefit to the consumers in the health insurance marketplace.

14) Do you believe MFN clauses have had an effect on holding down health 
care costs? Please explain your answer and include evidence to support your 
conclusion, if available.

 •  MFNs do just the opposite of holding down health care costs. In one 
instance, they are used when a provider sets an expectation of a 
level of reimbursement that they want is higher than what the payor is 
willing to pay. After negotiating unsuccessfully, the payor gives in to 
the reimbursement rates the provider wants under the condition that 
the provider does not give better rates to anyone else. Once the MFN 
agreement is in place, the provider now tells the other payors that they 
cannot contract below a specified rate. When the hospital negotiates 
with other payors/carriers, they usually do not initially announce that 
they have an MFN clause, but as the negotiations go on and the 
provider is not willing to contract at rates that are considered reasonable 
by the payor, it will often come out that they cannot (or will not) go lower 
because they have an MFN with another payor. In other circumstances, 
a large payor/carrier will offer a very attractive (high) reimbursement rate 
to a large hospital and use an MFN clause. Then no other carrier can 
negotiate below that rate which drives up healthcare costs to consumers 
and stifles competition. In addition, in Ohio there are integrated systems 
whereby the hospital, doctors and many of the ancillary services are 
owned by the system or foundation which do not use MFNs, but do not 
contract with any other carrier. Competition has been eliminated, but 
not by use of an MFN. Also, in Ohio there are other integrated systems 
(provider owned) that do not contract with other payors, but refuse to 
sign an MFN because they want their own HMO or insurance company 
to have the best rates in order to keep the business within the system. 
Again, an MFN clause is not used but competition is stifled because the 
best rates are given to its own HMO or insurance company.

 •  We have no particular opinion or evidence to present regarding the 
impact of MFN clauses on overall health care costs relative to the Ohio 
marketplace.

 • We have no data to support either issue.

 • We do not use MFN clauses.

 • No, not in the aggregate.

 • Unknown

 •  To the contrary, MFN clauses have done nothing more than hasten 
the advance of medical costs by establishing an anti-competitive 
environment. The inability of a provider to negotiate freely with payors 
(due to restrictive MFN clauses), pre-empts natural market forces and 
stifles competition. Ultimately, depending on the size or location of such 
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provider, the lack of competitive pricing can preclude payors from 1) 
entering certain geographic markets or 2) if the payor enters the market, 
serves to make the payor’s products financially uncompetitive. Such a 
scenario restricts competition and access, leading to higher health care 
costs for payors, customers, and consumers.

 •  No, all they do is advantage the carrier that has the MFN contractual 
language. In many conversations we have had with providers, we have 
consistently heard feedback that they could not/would not negotiate any 
more favorable rates due to contractual language with the largest carrier 
in the market.

 •  It is unlikely that most favored nation clauses hold down health care 
costs. Most favored nation clauses tend to limit payors, networks and 
health plans from entering into more favorable financial arrangements 
with providers.

 •  No-they potentially hold down the costs for that subset of the market 
controlled by those with the MFN, but those with the MFN incur “higher 
costs” via enhanced/creative broker commissions and margins they 
have to return to shareholders. Further, the MFNs preclude another 
payer and the hospital working together as partners on new and 
innovative models of care and financing to drive better quality and cost 
effective outcomes for the patients/members/communities. All other 
payers are at the mercy of the negotiating skills of the payer that has the 
MFN. Finally, the MFN is used to drive all payers higher when and how 
the hospital deems appropriate.

 •  In theory, it would appear that MFN clauses are intended to hold down 
health care costs. It remains to be seen if this is actually the case.

 •  Yes. MFN clauses can hold down health care costs because they tend 
to create greater consistency in pricing by maintaining reimbursement 
rates at a particular level until a significant percentage of the insurers 
and other payers in the market are willing to raise the market rate for 
health care services.

 •  We do not believe MFN clauses hold down health care costs.  Even 
without MFN clauses, insurers with size, reputation and market share 
will still be able to negotiate competitive rates with providers; the market 
will remain open and attractive to a variety of other carriers giving 
employers more choice in selecting who administers their health plan; 
and, most importantly, consumers will have access to the best pricing 
from providers without artificial restriction.

 • No, not in the aggregate.

 •  X believes MFN clauses do not always hold down cost, in fact, they may 
potentially increase cost depending on the market facts (e.g., number of 
market participants, their relative bargaining strength, actual language 
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of the MFN clause in question). If insurer “A” has an MFN with a hospital 
that is set unreasonably low due to that insurer having large volume in 
the market place and the hospital’s belief that it has no other significant 
revenue source besides Insurer “A” and therefore must deal with Insurer 
“A” at any cost, the hospital may need to make up overall revenue 
by negotiating higher reimbursement rates with Insurer “B” to cover 
expected revenue. In turn, Insurer “B” may be placed in the position of 
having to charge higher rates to plan sponsors and ultimately members 
in order to cover its higher provider costs. Again, depending on the 
strength, number of participants in the market and the exact language 
of the MFN clause, MFN clauses tend to establish a price floor on 
reimbursement rates. The Dayton market may be one to explore for this 
phenomenon.

 • Don’t have an opinion.

 •  It is unlikely that MFN clauses hold down health costs. MFN clauses 
tend to limit payors, networks, and health plans from entering into more 
favorable financial arrangements with providers. 

 •  The only empirical economic analysis of MFN provisions in the health 
care marketplace, a study prepared by Dr. William Lynk (copy attached) 
concluded that MFN clauses produced lower prices from providers 
which would result in lower premium rates to consumers. There are 
no comparable economic studies to the contrary, only conjecture from 
hospitals upset that they cannot keep overpayments. Please see the 
attached materials from Howard Feller’s presentation for additional 
information and evidence.

15) Please provide any other information you would like to present to the 
Commission.

 •  The MFN is a tool that is used by some payors and serves the payor 
who uses it in their contract and it serves the provider who signs it. it 
is not much different than price fixing because the provider and one 
payor are controlling the cost of health care. Neither the provider nor the 
payor who sign an agreement with an MFN clause wish to admit that it 
was their choice to do it, but in the end both of the parties of the MFN 
contract benefit from its existence. In the current healthcare crisis with 
costs spiraling out of control, MFNs only help contribute to the problem 
by limiting competition. Historically, it is known that the primary means 
of defining the true cost of a product or service is competition. When 
competition exists, the competitors are driven by trying to provide their 
product or service at the lowest possible cost, and best possibly quality.

 • MFNs are only good for the company that can get away with it.

 •  The opposition to comparable rate provisions in hospital contracts 
is based on theories and assumptions, which Dr. Lynk’s economic 
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research study pointed out, cannot be relied upon.

 •  The only way to determine what the effect of a comparable rate 
provision has been on an actual market is to conduct an empirical 
economic study that focuses on the impact on consumers.

 •  The only economic study on this topic concluded that comparable rate 
provisions were in fact, pro consumer.

 •  The use, terms and conditions of a comparable rate provision are the 
subject of negotiations. The use of these provisions in Ohio hospital 
contracts should be left to the market to determine.

 •  Please see the attached materials from Howard Feller’s presentation for 
additional information and evidence.

HOsPITAL FOLLOW-UP sURVEY COMMEnTs

2) Do you use any measures to ensure you do not inadvertently violate your MFN 
clause, such as a price buffer with non-MFN insurers?

 • Monitor negotiated rate

 •  Make sure percentage of charge for non-MFN is higher. Need to convert 
MFN contract to percentage (i.e. same DRG).

 •  Percentage of charge for all services must be at a minimum threshold

 •  We must attempt to quantify the net revenue effect of any new rates or 
payment methodology to assure as much as possible, that we have not 
accepted a lower rate. We do use a buffer, so as not to commit a MFN 
violation.

 •  Yes-unless contracts are all reimbursed at a percentage of billed 
charges, you need to have “cushion” to account for case mix changes 
from year-to-year between the contracts. Even with the best intent, two 
contracts on different methodologies with different patients running 
through them, will not match up exactly from year to year.

 •  We utilize semi-annual review of all payers and their payment 
experience over prior periods to ensure compliance.

 •  Awareness 

 •  Frequent analysis, monthly reporting price buffer

 •  Internal analysis

 •  Yes, we do have to build some conservatism into our pricing models 
in order to protect ourselves from an MFN audit for the following 
reasons: 1) each payer’s contracted reimbursement methodology and 
reimbursement policy although similar in some respect has enough 
nuances that differ to make an apple to apple comparison difficult; 2) 
there are some provisions within payer’s reimbursement methodology 
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and policy that are difficult to model. For example, claims bundling 
software and reimbursement hierarchy methodologies; and 3) contract 
interpretation issues. If the MFN auditor chooses to interpret a provision 
of a competitors contract in a way that is not accurate it could skew the 
audit results. So, for these main reasons we always build some level of 
conservatism (i.e. higher levels of reimbursement) into our models and 
negotiation.

 •  During rate discussions with new payors we diligently analyze the 
impact on the rates being discussed and make sure that they are in the 
range that is allowable per our MFN language.

 •  We try to insure a buffer since it is difficult to remove the risk of a 
violation by pricing too close to MFN level.

3) What are the direct and indirect costs to your hospital of measures taken to 
prevent a MFN violation?

 •  There are no direct costs associated with preventing a MFN violation 
except for legal costs to review MFN provisions; such costs are between 
$1500 and $2000. The payment stratification mentioned in the previous 
response provides the necessary protection with or without existence of 
a MFN clause.

 • Nothing is out of beyond normal rate monitoring procedures

 •  Costs include the cost of monitoring compliance, and the costs of an 
annual compliance audit required by the insurer benefiting from the 
MFN. Compliance is monitored as contracts are negotiated and when 
contractually-provided rate changes take effect. Direct costs associated 
with the MFN are approximately $15,000 to $20,000 and include 
financial modeling time and it system utilization.

 • Time

 • No MFN clauses exist in our agreements

 •  We have one payor that has a better discount than the other payors. It 
is this payor that has MFN-type language in their agreement. We frankly 
do not have a need to monitor this discount in a way greater than we 
do with any other payor so I wouldn’t say there is an incremental cost to 
us. It is something I’m very cognitive of when negotiating new rates with 
other payors.

 •  Generally hiring a third-party auditor, $25-30,000, staff time of 
$20-30,000

 •  We have a market dominated by the company with the MFN. 
In the past, there has been a MFN violation with payback in 
cash and lower rates.

 •  Direct cost: we had to terminate a major payor contract about 10 years 
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ago due to a violation of a MFN provision with another payor. It was 
“cheaper” to terminate the smaller contract than to lower the rate on the 
larger MFN contract. We were out of network for several years and it 
cost the hospital about $5 million/year at the time. In the meantime, the 
larger payors were able to gain more business and become even larger.

 • None 

 •  Direct: staff’s time to run analysis=every month, biannual review 

 • Estimated at $10,000 to $20,000 (analyst’s time)

 •  There are two most notable costs associated with our efforts to 
prevent MFN violation: 1) as mentioned above building some level of 
conservatism in our rate negotiations as a cost of doing business”; 2) all 
FTE costs associated with managing the actual MFN audit process.

 •  We perform an annual audit for X (the only payor that has MFN). That 
process costs in staff time approximately $1500-2000 to complete. 
We then must have executive phone calls discussing any items that 
may have been red-flagged by the audit company or if we disagree 
with their findings. This could mount up to 10 to 20 hours in additional 
staff and executive time. In addition, as contracts end each year on 
their anniversary there would be staff time involved with all of the rate 
discussions to ensure MFN is not violated. This could mount up to 
20 more additional hours of staff and executive time. If MFN was not 
involved our discussions could be more strategic rather than defensive.

 •  Costs have not been documented to date, however, an inordinate 
amount of operational resources has been used to evaluate the 
modified rate clause exposure to date.

 • $5000 in resource time

5) Details of “Have you ever been involved in negotiations where you would have 
given an insurer a lower rate but for the existence of a MFN?”

 •  Some insurer agreements include less business risk than the business 
risks inherent in the MFN insurer’s agreement. We might also want to 
stimulate market competition by agreeing to equal or better rates with a 
competitor of the MFN insurer.

 •  We did get clearance from a MFN payor to offer low-income insurance 
product in our community as they indicated that it was not a competing 
product.

 •  We had a small payor that was willing to do some innovative programs 
for local payors in partnership with the hospital. In order for this payor 
to even get a chance at this new business, they needed competitive 
pricing. We were unable to provide that pricing due to MFN contract 
provisions.
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 •  As is inherent in every payer negotiation, we set targets for 
improvements with each payer. If an MFN exists for a particular hospital 
or market, this information is incorporated into the objectives of the 
negotiation so as not to inadvertently negotiate a violation. It stands to 
reason that other payers without MFNs are forced above the MFN to 
avoid violations.

 • Some insurance companies have tried to get MFR

 •  We were negotiating a deal with a payer for a three year term. We 
wanted to help the payer offset part of the increase in year one by 
spreading it into year two and three at higher increases. The problem is 
in “year 1” of that three year deal we would have been in violation of our 
MFN (with the MFN payer). For illustrative purposes only: the hospital 
needed 7%, 7%, 7% (year 1, 2, 3) the payer agreed to the overall 
increase but needed some relief in year one to make it work so we 
wanted to agree to 2%, 10% 10%. The problem was that agreeing to 2% 
in year one put us in violation of the MFN when rates were compared. 
In the end we ended up agreeing to a lesser deal in order to get it done 
and no one was happy… well except of the MFN payer of course.

 •  There have been several situations that payors wanted to create 
very specific plans that would allow us and the plan to become more 
transparent in their relationship but it would have required rates that 
may have violated the MFN. So there have been opportunities in the 
past that were impeded by the one contract with the MFN (X). 

 •  There are situations where we would have otherwise priced a product 
lower but since the MFN is a by-product, we have to exceed the 
threshold.

10) Details of “Does the existence of a MFN clause (either in the contract 
being negotiated or in another insurer’s contract) simplify, complicate, 
shorten, or prolong contract negotiations?

 •  The existence of the MFN clause complicates and prolongs 
negotiations. Other contracts must be considered in light of the MFN. 
This requires additional modeling and planning. We must balance our 
interest in a competitive market with our need to cover costs. If the MFN 
rates are at or below cost, we must consider demanding higher rates 
from competitors. However, we want to promote a competitive market. 
The MFN distorts the market. Negotiations might take weeks or months 
longer as we work to craft a deal that complies with MFN and meets 
our other objectives. That the MFN is causing an impasse cannot be 
disclosed to the other party. Stalemates sometimes result from limited 
contractual options created by the MFN.

 •  Simplifies-as it gives me a floor for negotiations.



87

 •  If we were approached now by a payer with a MFN clause, we would 
not agree to this. As such, it would likely complicate and lengthen the 
negotiations.

 • Add 3 to 6 months for contracts

 •  Payors seem to know what deals each payor has due to coordination of 
benefit issues. It is common for a payor to tell me that they know what 
discount I’m giving another payor.

 • We give similar discounts to all insurance companies

 • We will not accept MFN language in our contracts.

 •  Every time rates are negotiated, we must calculate the possible MFN 
violation each time.

 •  Prolong-more complicated modeling of rates and payment 
methodologies is required.

 •  As we are always attempting to get these provisions out of the 
contracts, this provision always lengthens the contract negotiation time. 
One year, we debated with a payor for over a year about having this 
in the contract. We could not afford to terminate. So, for over a year 
as we debated, we received a 0% increase. We could not afford no 
increase into a second year so we agreed to the MFN language. We 
also spend an inordinate amount of time discussing the methodology for 
MFN measurement and audit. We always need this to be as specific as 
possible so we can monitor our compliance. 

 •  Complicate & prolong. Although each negotiation has its own 
personality due to many variables both at the payer and facility level, 
the existence of a MFN clause complicates negotiation. In the case 
of a payer insistent on an MFN, much additional due diligence is 
required in order to ensure that contract terms surrounding the MFN 
would be achievable or conversely, proving to the payer that the MFN 
is unreasonable. Negotiations with other payers can also be impacted 
when rates are within a range that could trigger another payer’s MFN.

 •  One payor tried to get us to agree to MFN/access to our other rates. 
The negotiations went on for more than a year, which was past the 
expiration date of the contract. 

 •  Not applicable, but I would think that if it were that it would add to the 
length.

 •  Need to do careful analysis with larger population/database, then 
specific payers historical claims data. Have to run multiple payer rates 
through same data field since we don’t have a system that can handle 
this, it’s a manual process creating huge Excel files. Since payer’s 
rates aren’t the same, sometimes we are unable to simulate the exact 
payment method, so in the end, we’re creating our best guess and 
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hope that future utilization doesn’t change much, which would result in 
potential MFN violation.

 • It varies

 •  It complicates more than prolongs a negotiation. What I can say is that 
it doesn’t simplify or shorten the process. The complication factor is 
having a conversation with a payer as to why we cannot accept their 
offer because we have already promised the best deal to someone else 
and that we have no ability to accept anything less.

 •  Sometimes the rate increase required of payers without MFN clauses 
exceed what they are initially willing to agree to and extend negotiations 
to 30-60 days.

 •  MFN does not simplify or shorten negotiations but rather complicates 
and prolongs it. Negotiations take time going back and forth so adding 
MFN language to contend with just makes the talks less flexible. A 
provider may like the reimbursement model being proposed as a 
creative, innovative and fair model but because of the threat of MFN 
cannot agree to it because of possible penalties related to MFN. MFN 
restricts creativity and innovation which we believe hurts each market 
where is in force. 

 •  The presence of a favored nations clause in a contract that is being 
negotiated results in the following: a) increase in expense and time 
relating to the financial modeling that would be part of any due diligence 
relating to potential financial exposure, etc. relating to possible 
violations; b) increase expense and time relating to attorney involvement 
relating to the legal implications of a favored nations clause; c) impact 
on time relating to meetings, etc. that need to occur since MFN has a 
major impact on the strategic initiatives of the hospital.

 •  MFN clauses cause us to have to perform more extensive analyses and 
contract simulations.

11) Describe the terms, other than MFN clauses, that simplify, complicate, shorten 
or prolong contract negotiations.

 •  The reimbursement terms are inevitably the issue that causes prolonged 
contract negotiations. In addition to rates the things that would simplify 
contract negotiations would be more standardization of contract 
terms, such as medical necessity, billing and payment timeframes, 
COB, utilization management and payment policies and procedures, 
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Interference with Medical Judgment, exclusion of services, change in 
status and extending the contract terms to self-funded clients without 
explicitly binding them to the contract terms. The more such terms can 
be standardized across all payers the less administrative cost that would 
be expended by hospitals in negotiating and administering such terms 
on a payer by payer basis. Payers are constantly trying to change the 
intent of contract terms including statutorily defined contract terms to 
either lessen their affect or to their favor (i.e. HB 125).

 • Rate levels, administrative burden demanded by payor.

 •  Increasingly insurers do not wish to disclose essential terms of the 
agreement such as operating policies, descriptions of their insurance 
products, and care management guidelines. We must be creative 
to minimize the risks, both to ourselves and to patients, of these 
uncertainties in the financing scheme.

 • Rates, charge master caps

 •  Simplify: contract provisions are equal on both sides for the payer, and 
the provider; reasonable termination clause such as 180 days or less 
with notice. Complicate: contract provisions are extremely one sided 
in favor of the payer; no termination without cause clause; contract 
allows for most issues to be addressed by the manual, and notice of 
changes are sent via email. Prolong-unwillingness of payer to move 
from a position; arrogance of payer; contracts that have to be sent to 
“corporate” for approval of changes; contracts that have egregious 
provisions that the payer knows are such, yet they require you to go 
through and ask for revisions of each provision. It is apparent when you 
see one of these because there is NO pushback when you request a 
change.

 •  MFN clauses restrict our ability to negotiate a better deal. And, if you 
have this clause with a major payor, it is impossible to get out without 
terminating the agreement which has huge ramifications with local 
employers.

 • Payment methodologies

 •  Most of the language is one-sided. Most insurance carriers won’t budge 
in negotiations. For example, unilateral changes, reference to provider 
manuals, utilization review, complication of benefits.

 • MVN auditing provisions also negotiated

 •  Other contract terms that are discussed at length include ability to 
audit claims, ability to make retrospective payment adjustments and 
ability to change policies and procedures. However, the MFN provision 
discussion always extends far beyond any discussion on these other 
provisions.

 •  Generally speaking, language negotiations are often the most time 
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consuming aspects of negotiations. Hospitals and providers must be 
very cognizant of each payer’s rules, regulations and provider manual 
provisions in order to avoid being “stuck”. Items such as payment for 
any medically necessary services provided or prompt payment terms, 
to name only a few are often sticking points that require ongoing 
discussions and consultation with respective legal counsels.

 • Term clause, payment rates

 •  Insurance companies prolong negotiations beyond contract date to save 
them money.

 • Rate caps and outlier provisions as well as exclusions

 • Fee schedules complicate 

 •  Payment method is always easier/quicker when it’s a percentage 
off arrangement. Termination, claims payment, time to appeal, and 
steerage.

 • Annual allowable price increase

 • Rates/language

 •  Usually reimbursement rates. Sometimes it’s difficult to reach an 
amicable solution.

 •  Complicate and prolong. All the commercial payers want to negotiate 
lower reimbursement rates.

 •  Any contractual clause or reimbursement item has the potential to 
complicate or prolong a contract negotiation. Every provider has a 
slightly different risk tolerance level and/or operational focus. The issue 
here is the MFN payer influences every negotiation/discussion in their 
favor with this provision and it is that complicating factor that contributes 
to prolonging a discussion.

 •  I think this questions should be restated as “Describe any other terms 
and conditions other than MFN clause, which allows a payer to influence 
(in their favor) all negotiations/discussions between their (the MFN 
payer) competitors and the hospital.” The answer…none.

 •  There are contracts out there that are very fair for both insurance 
companies and providers. In most cases this makes negotiations 
go more smoothly and quickly. However, most of the larger payors 
have language that cause issues such as but not limited to: timely 
filing; policies and procedures (billing, medical utilization review, 
precertification, prior authorization, notification); termination language; 
audits; provider obligations; insurance’s ability to re-coop monies and 
provider ability to collect).

 •  There are numerous terms that require language negotiation and 
revisions. MFN language is just more extensive.
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12) Has the existence of a MFN clause in one of your contracts affected or 
discouraged you from entering into innovative payment methodologies (such as 
outcome-based reimbursement rather than fee-for-service reimbursement) with a 
different insurer?

 •  Trading off a per-determined rate increase for an increase based on 
pay-for-performance or similar, would likely result in a MFN violation 
since there is a risk to the MFN insurer that the pay-for-performance 
increase might not take effect. Our experience is that the MFN insurer’s 
auditor will side with the MFN insurer in disputes.

 •   Because after you convert the actual payments to a percentage, if it is 
less than the MFN number, than you are in violation.

 •  We would like to move to a pay for performance model but the MFN 
prohibits us from doing that.

 •  We must be able to audit rates provided to others to compare.

 •  Yes – we have not even explored these options due to the existence of 
these provisions.

 •  Our concern around this issue is more future related. Today innovative 
payment methodologies are not the norm. However, it is very clear that 
health care reform will require innovative payment methodologies and 
there will be early adopters and late adopters. Our concern is if the 
MFN payers are the late adopters this could severely limit our ability 
to partner with other payers in efforts to reduce cost and share in the 
savings generated.

 • It would, but has not yet been an issue.

 •  The existence of MFN in contracts has limited our flexibility to negotiate 
contracts with other health insurers due to concerns about violating the 
existing MFN clause. We have been hesitant about exploring different 
types of reimbursement methodologies with “other carriers” that could 
positively impact cost and quality of fear of violating the MFN clause. 
There are also times that new insurer enters that market and they 
would like to effectively compete against the incumbents. There may be 
relatively little volume with the new carrier; consequently the financial 
risk to the hospital is relatively minimal. The hospital may believe that 
increased competition between insurers’ carriers would be good for the 
community as well as for the hospital. The MFN clause would prohibit 
such an initiative that would be a win for the hospital and a win for the 
business community, etc.

13) Other than fee-for-service and DRG reimbursement, what other payment 
methodologies does your hospital currently use to obtain reimbursement from 
insurers?
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 • Per diem/per case

 • Percentage of charges and Medicare costs

 • None

 • Per diem and case rates

 • Capitation-fixed payment per member per month

 • Per diems

 • No other reimbursement arrangements

 • Percent of billed charges

 • Only fee for service

 • Percentage of billed charges, per diems

 • Percentage of charge

 •  Case rates, fee schedule percentage of change, fixed fees, carve outs, 
outliers, etc. all affect comparability of rates for MFN comparisons.

 •  Per diems-daily rate of payment; case rates-fixed rate per DRG or CPT; 
surgery case rates-based on Medicare groupers; APGs-one insurer’s 
version of outpatient APCs, we must use an outside vendor that the 
insurer works with to obtain software to allow us to model and track 
these payments; outlier thresholds-triggered at either a dollar amount or 
a day limit, then pay either first dollar, second dollar, or per diem.

 • Percentage of total charges

 •  Although this question is somewhat vague, some of our agreements 
are paid at a percent of charge and others at per diems. If this question 
is asking whether we have developed a “novel” or new approach to 
reimbursement other than traditional methods, at the present time, we 
have not.

 • Percent of charges; per diem; case rates

 •  1) carve out rates based upon ICDQ/CPT codes; 2) outliers based 
upon maximum charges; 3) per diems; 4) percentage of charge to max 
charge

 • Percent of charge in some cases

 • Also have percentage of charge arrangements

 •  Per diems, ASC fixed rates for CT, MRI, Mammo, ER case rates carve 
out payment for implants, pacemakers, and prosthesis. 

 • Critical access rates

 • Per diem, per visit, per test discount

 • Percentage of billed charges

 • Percent of charges

 • Percent of billed charges



93

 •  We are a critical access hospital. We negotiate contracts with insurers 
by either per diem/per service or percent of charges.

 • Per day

 • Percentage off billed charges, per diem

 •  Percent of charge; percent of charge with a limit on the charge increase 
that is accepted; case rates not DRG based e.g. maternity, NICU, 
medical, surgical; visit rates such as emergency room, OP surgery; per 
diems; outlier case based on charges or length of stay reimbursed at 
a percent of charge or per diem; carve outs for high costs implants or 
drugs.

 •  We consider fee for service to include per diems, case rates, fee 
schedules, carve outs and percent of charge so we do not at this time 
have any other type of reimbursement model other than DRG and fee 
for service.

 • Per diems, per case, percentage of charge, APC, APG

14) Have you ever sought to amend or revise an MFN provision to allow you to use 
a different payment methodology with an insurer?

 •  We were forced into the agreement or we would not be in the network.

 •  Sought to eliminate MFN when HB 125 was being finalized. Payer used 
HB 125 as rationale not to remove or modify the provision.

 • Different rates, but not different methodology

 •  We have tried to get the MFN language our agreement every chance 
we could but too date X will not budge. We even asked that X provide 
us with an MFN guarantee as well that would ensure that we would not 
be getting paid any less than any other provider in our market but to 
no avail. X did allow some concessions in our language that excludes 
(name removed-we are part owners) and limits the plans being watched 
for MFN to those that produce $5 million a year or more. However, even 
with those concessions if we enter into an aggressive deal with a payor 
and it suddenly grows which was our intent it could quickly produce an 
MFN violation. MFN restricts creativity and innovation.

15) Has the existence of a MFN clause in one of your contracts effected or 
discouraged you from entering into non-fee-schedule related contract terms (such 
as administrative efficiency incentives) with a different insurer?

 •  Any payment arrangement that might be difficult to model, or that 
deviates from standard payment methodologies, might be difficult for the 
MFN auditor to understand and model. Such risks are considerations 
when negotiating agreements with other insurers.

 •  We try to avoid complicated reimbursement scenarios due to the cost of 
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managing and monitoring the terms.

 • Too complex to audit

 •  We have not even explored these options due to the existence of these 
provisions.

 •  At the present time, other reimbursement methods have not been 
offered. 

16) Other than contracts with health insurers, do you have MFN or similar 
provisions in any other contracts (i.e. supplier or service contracts)?

 • With a service vendor

 •  Other than the modified rate clause with X, we do not have MFN.

InsURER FOLLOW-UP sURVEY COMMEnTs

2) What is the average duration or term of your contracts that contain MFNs? 
Please break out responses into contracts with “evergreen clauses” and contracts 
without “evergreen clauses”.

 •  All of our hospital contracts have evergreen provisions (contracts with 
an initial term that automatically renew). Near the close of the initial 
term of this contract, either party can open up negotiations or terminate. 
Of the hospital contracts that have MFNs, the average initial term is a 
slightly more than 2 and ½ years; and nearly 2/3 of our contracts with 
MFN are at 3 years or more.

3) What is the average duration or term of your contracts that do not contain 
MFNs?

 •  Most our contracts include a clause where either party may terminate 
agreement, “without cause” in a 30-90 day notice period.

 •  All of our hospital contracts have evergreen provisions (contracts with 
an initial term that automatically renew). Of the hospital contracts that do 
not have MFNs, the average initial term is 2 years; and over 2/3 of our 
contracts without MFN are at 1 year or less.

5) Does the existence of an MFN clause (either in the contract being negotiated 
or in another insurer’s contract) simplify, complicate, shorten or prolong contract 
negotiations?

 •  An MFN can simplify negotiation when X has an MFN in place. It can 
complicate the negotiation process when another insurer has a MFN in 
place.

 •  Obviously the majority of negotiation time is spent around rates; 
however there are other contract provisions that, in some instance, 
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require a great deal of discussion/negotiation. In general, the time is 
shortened and the process simplified, but to what degree is dependent 
on other factors.

 •  It makes it virtually impossible to negotiate as the provider negotiating 
parameters are focused solely on managing their existing MFN 
contracts. We are unable to improve our deals and are typically notified 
that our contracts need to be worsened due to their MFNs with other 
carriers.

 •  MFN clauses in other insurer’s contracts add greater complexity and 
length to the negotiation process for all. As healthcare providers are 
left with little ability and/or flexibility to negotiate in good faith, fair & 
equitable term [based on any relevant merits] are often difficult to 
achieve. MFN clauses impose arbitrary parameters around a healthcare 
provider’s ability to negotiate with an unrelated third party, thereby 
stifling free market competition.

 •  Complicates

 •  We cannot isolate any single element, whether an MFN provision, 
length of a term, reimbursement rate or any other contract term, to 
respond to this question. Each contract negotiation is a complex 
multifaceted process with give and take by both sides concerning many 
contributing factors unique to that particular negotiation. The terms of a 
contract are ultimately the product of extensive negotiation.

6) Describe the terms, other than MFN clauses, that simplify, complicate, shorten, 
and prolong contract negotiations?

 • Rates & duration of the contract.

 •  We aim to have the easiest contract for providers to sign. We don’t have 
pre-authorizations for hospital admissions or specialty referrals.

 •  Typical issues that delay negotiations include rate discussions, medical 
necessity language, & retroactive denial concerns.

 • None

 • A few contracts are renegotiated every year.

 •  The simplification, complication, shortening or prolonging of negotiations 
with hospitals varies with each contract negotiation.

 •  There are various factors within the context of a negotiation between 
parties that serve to simplify, complicate, shorten, or prolong 
discussions. However, MF is the most polarizing of all issues 
encountered since healthcare providers are left with little ability and/
or flexibility to negotiate, in good faith, fair and equitable terms based 
solely on free market, competitive principles. Instead, healthcare 
providers are forced to purvey another payors artificial doctrine around 
what they deem competitive.
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 •  Shorten-continued communication during contract timeframe minimize 
or eliminate delays at the time of renewal discussions. Prolong-ensuring 
new/revised regulatory requirements are incorporated into agreement 
and properly implemented. Prolong-ensuring credentialing and quality 
requirements are completed.

 •  Reimbursement rates, separating obligations of payers vs. non payer 
such networks.

 •  We cannot isolate any single element, whether an MFN provision, 
length of a term, reimbursement rate or any other contract term, to 
respond to this question. Each contract negotiation is a complex 
multifaceted process with give and take by both sides concerning many 
contributing factors unique to that particular negotiation. The terms of a 
contract are ultimately the product of extensive negotiation.

7) Other than fee-for-service and DRG reimbursement, what other payment 
methodologies do you currently use with hospitals to reimburse them for services? 
Please describe the methodology and specify where and how those terms have 
been used.

 •  All inpatient services are paid at a DRG, a per diem, or a percentage 
of charge rate. Outpatient services are paid at a percentage of charge, 
a fee schedule, an ambulatory payment group (APG) rate, or an 
ambulatory surgical categories rate (ASC) rate.

 • Percent of billed charges.

 •  1) Per diem-daily rate for inpatient care; 2) Flat Rate-fixed fee for 
specified services; 3) Discount with a maximum payment rate or cap 
amount; 4) Medicare APC and/or ASG or RBRVS methodologies. All 
have been used with a number of contracting hospitals.

 •  We also implement per diem rates, outlier provisions, and occasionally 
case rates.

Per Diems: We have a number of commercial contracts with per diem rates. 
Examples include Medical Center inpatient psych and rehab services. The per 
diem rates are all inclusive for any facility service. Other examples of per diems 
include: 1) LTAC & SNF rates at X hospital; 2) Inpatient AD/TC, psych, and dual 
diagnosis at X Behavioral Health; 3) SNF rates at Y hospital. Additionally our 
transplant agreements with certain hospitals include per diems once day outlier 
status has been reached.

Outliers: Commercial contracts with several hospitals have inpatient outlier 
provisions. These contracts have charge thresholds where specific outlier rates 
apply. We also have many (Advantage) Medicaid contracts that mirror ODJFS rate 
methods where charge and day outlier thresholds exist for each DRG number. We 
have Elite (Medicare Advantage) contracts that mirror CMS outlier methods, where 
each service has day & charge outlier provisions. The intent of outlier threshold is 
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to provide a specific rate for high cost service.

Case Rates: We use case rates in the following two scenarios: 1) for inpatient 
transplant services; 2) for direct negotiation with non-par facilities.  Our transplant 
agreements with some hospitals have fixed case rates for the inpatient transplant 
service. These case rates are all inclusive and have outlier provisions. Pre- and 
post-transplant services fall outside the case rate. When direct negotiation with 
non-par providers occurs typically case rates are established. Any service rendered 
by that provider falls under the case rate.

 •  Discount from charges-primarily used as a “catch all” for services that 
do not have a specific rate. This methodology is primarily used for 
outpatient services. Case rates-emergency room services & transplants. 
Cost plus-implantables & high cost drugs.

 •  Our hospital discounts include discount from billed charges, per diem, 
and DRG rates. All contracts include “lesser of” language. 54% of 
hospital contracts include discounts from billed charges. 39% include 
per diem rates and 9% include DRG rates. Note that discounts/DRG/
per diem rate types vary by contract; some contain more than one 
methodology.

 • Percent discount off billed charges.

 • Case rates, POC, per diems.

 •  Similar to DRG, we also employ case rate methodologies for inpatient 
services where a flat rate is paid for an entire admission.

 •  Our fully insured product does have a capitation agreement for one 
network hospital. This includes a fixed payment per enrollee/month and 
additional compensation for achieving quality goals established each 
year.

 • Per diem and percent of billed charges

 •  We generally reimburse most our contracted Ohio hospitals through 
the DRG method. In some circumstances however, often in conjunction 
with the DRG method, hospitals may also be reimbursed on a per diem 
(a set rate per day regardless of charges billed) basis or a case rate (a 
set rate per admission regardless of charges billed) basis for certain 
specialty or carve-out services such as newborn care, neonatal care 
or mental health/substance abuse services. In limited circumstances, 
generally for those rural or children’s hospitals, a straight percentage 
discount (reimbursed a percentage of eligible charges billed) on charges 
is reimbursed.

8) Has the existence of a competitor’s MFN clause ever affected your ability to 
negotiate non-fee schedule-related contractual terms (such as outcome based 
reimbursement, quality incentives, administrative efficiency incentives or bundled 
payments) with a hospital?
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 •  We don’t know when there are issues in negotiations if they are the 
result of MFN or not. Often we don’t know if a hospital has MFN or not.

 • No-we’ve not attempted to do so.

 •  If it impacts reimbursement in any way, providers with MFNs are 
unwilling to alter any other provision that might impact rates as it might 
interfere with their existing MFN.

9) Have you ever sought to amend or revise and MFN provision to reflect a 
different payment methodology?

 •  We have tried multiple creative ways to negotiate with providers 
that have MFNs in an effort to improve our deal without the provider 
interfering with their MFNs. Again, providers are unwilling to look at 
anything creative due to fear associated with infringing on their MFN 
contracts. 

11) Has the existence of a competitor’s MFN ever caused you not to contract with 
a hospital or to enter into a particular geographic market in Ohio?

 •  We have gone OON with multiple facilities due to MFN, particularly in 
SW Ohio.

 •  It should be made known that the existence of MFN has placed undue 
burden on the healthcare system in Ohio. Healthcare providers are 
left with little ability and/or flexibility to negotiate, in good faith, fair & 
equitable terms based solely on free market, competitive principles. 
Instead, healthcare providers are forced to purvey another payors 
artificial doctrine around what they deem competitive.

 •  As we understand it, a hospital in a contiguous county has (or recently 
had) a clause in their contract with a specific Ohio insurer, stating 
the hospital is not allowed to contract with us, nor allow any leased/
rental network to offer its specific hospital discount arrangement with 
us, or any organization related to us. Because of this, we only have a 
network contract with one of the two large hospitals in that geographic 
region and are not competitive. Most all other carriers have network 
agreements with both large hospitals in the community.

12) What are the reasons, other than the existence of an MFN clause, that have 
caused you not to contract with a hospital or enter into a geographic region?

 •  Non-competitive rates, strategic partnerships, & market differential.

 •  The hospitals we have not contracted with have asked for rates that are 
too high for the market.

 • Failure to agree to rates or terms.

 •  Reimbursement rate barriers occasionally exist in our core market or in 
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the regional market.

 •  The primary reason for not contracting with a hospital or entering into 
new geographic regions is rates. This means the rates hospitals and 
other large providers are willing to extend to us as a new partner do 
not translate into premiums that are attractive to purchasers of health 
care. Many providers talk about diluting and modifying their payer 
mix, but clearly are afraid of the consequences associated with giving 
competitive rates to plans that do not have the volume of membership/
patients flowing through their facilities. We would like to see a level 
playing field from a rate perspective and let service be the basis upon 
which we compete.

 •  Other than the existence of an MFN clause, not being able to get a 
reasonable discount has been why we do not contract with a hospital or 
enter a geographic region.

 • Rates, difficult language requests.

 •  There are various business reasons, outside of the scope of this survey 
that could impact an organization’s decision to either expand or contract 
their operations in a given geography. In the end, however, MFN 
continues to be the most polarizing of all issues encountered given the 
unreasonable influence it has over discussions. Healthcare providers 
are left with little ability and/or flexibility to negotiate, in good faith, fair 
and equitable terms based solely on free market, competitive principles. 
Instead, healthcare providers are forced to purvey another payors 
artificial doctrine around what they deem competitive.

 •  Non-contracting hospitals decision NOT to contract with our network; 
final contract terms were not deemed sufficient from one or both parties; 
adequate or excess capacity in a geographic region; business decision 
not to expand into a specific geographic location.

 •  We will negotiate with all willing hospitals unless another hospital 
contract has language that prohibits us from negotiating. 

 •  There are innumerable reasons that have caused us not to contract with 
a hospital such as contract terms, location, the needs of our network, 
or unrealistic demands from the hospital to name just a few. Over the 
course of time, we typically have contracts with almost every acute care 
hospital in Ohio.
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